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Wolfgang Daubler (University of Bremen)
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1) WSI - Wirtschafts- und Sozialwissenschaftliches Institut
2) Details see Dribbusch, Bockler impuls 5/2014 p.3.



aEAe] of s0%ro] TEADESA SJstel AR ks TEAREALL HAF A
gl A DA ofsle] AEw, wEEGe] ZRAUA AR L WAOR ofF o]
7 giek SRAUEAL e Jme A91F K ek

SRAYEIAL Ale] ATE TRARE Fol £ 5 2l A} glow, Ao o
slo] Folrh AFHEkY ol 5] FelaEH 2EASIe] WFE Yske] 53] Fasi
SR ZEANES U ARl B e DRANEIAT BRI A F
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2 A doE L9 vieF ZEANELAETE FoskA] oW, AREARE A s ol
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Eﬁ’%%—% A& Apple] dghs Fastar, AFGAolA 4T 4 Ak oA gk T, =
Hog HIHkz] Ealkr)
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A3 Yrh1o) TEAYE YL EE AR, JHY e 2EAEY 22

. T;]- =
ARE 45 F Uk TR ARE T A2 ZEAES o] Feolot 352l &

bt

3) Ellguth, Quantitative Reichweite der betrieblichen Mitbestimmung, WSI-Mitteilungen 56 (2003),
194 - 199.

4) Article 37 § 2 Works Constitution Act.

5) Article 39 § 3 Works Constitution Act.

6) Article 38 § 1 Works Constitution Act.

7) Articles 37 § 6 and 40 Works Constitution Act.

8) Article 15 § 1 Act Protecting against Dismissals.

9) Article 103 Works Constitution Act.

10) Article 80 § 2 Works Constitution Act.
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BAG 3.5.1994 - 1 ABR 24/93, DB 1994, 2450; BAG 23.7.1996 - 1 ABR 13/96, DB 1997,
378.

12) Article 74 § 2.

13) Article 87 § 1 No. 1 Works Constitution Act.

14) Article 87 § 1 Nos. 2 and 3 Works Constitution Act.

15) Article 87 § 1 No.6 Works Constitution Act.

16) Article 87 § 1 No.10 Works Constitution Act.

17) Article 112 § 2 Works Constitution Act.
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3. PEARENAS D AR 22AE ESHE oAt WYF S+ e AL
4 FREL T 5 Y Dol R DEASOA email WET F e A 2 =

e tEAT} A 2UT 5 gl Ak
5. BURAL AP AAlste] DEASS o|ofe TMT & Y A

A0 SAAE AR BARLW O B Bels 1 WAL YA wExge] A
Tl AgAe] F1AT Z8E o) Fojol s, T3 olefol B Pl SJsle] APA 5

ATE20) 19951 ofdol| AFARA A= Bz|Ql Ento] ARl ofste] HAAE 5 9)

18) See Dribbusch, Bockler impuls 5/2014 p.3: In an average year between 2005 and 2012, in

Germany 16 working days had been lost by strikes calculated on the basis of 1000 employees. In

Canada the number of days was 112 and in France 150.

See BVerfG 18.11.1954 - 1 BVR 629/52, BVerfGE 4, 96 ff.; BVerfG 6.5.1964 - 1 BvR 79/62,

BVerfGELS, 18, 27.

See BVerfG 18.11.1954 - 1 BvVR 629/52, BVerfGE 4, 96 ff.; BVerfG 6.5.1964 - 1 BvR 79/62,

BVerfGELS, 18, 27.

21) See BVerfG 26.6.1991 - 1 BvR 779/85, BVerfGE 84, 221, 224; BVerfG 4.7.1995 - 1 BvF
2/86 u.a., DB 1995, 1464 and 4b below.

22) BVerfG 30.11.1965 - 2 BvR 64/52, BVerfGE 19, 303, 313.

23) BAG 20.1.2009 - 1 AZR 515/08, NZA 2009, 615.

24) BAG 28.2.2006 - 1 AZR 460/04, NZA 2006, 798; LAG Niedersachsen 17.11.2008 - 11 SaGa
1433/08, NZA-RR 2009, 209.

25 BVerfG 26.5.1970 - 2 BvR 686/65, BVerfGE 28, 295, 305.

2600 BAG 22.9.2009 - 1 AZR 972/08, NZA 2009, 1347.
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27) BVerfG 14.11.1995 - 1 BvR 601/92, BVerfGE 93, 352 et seq. HZ2| THE o2 FF , 28
“HI Qe T3 Aol tiE siMolgta xHSATH
28) For details see Ddubler, Gewerkschaftsrechte im Betrieb, 11th edition, Baden-Baden 2010, para.

91 er seq.
29) Article 23 § 1 Works Constitution Act.
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30) Article 23 § 1 Works Constitution Act.



Aol 9|l Q] / Wolfgang Diubler 7

TEANEN LS TF ARRAEY] AARS dF FREH, 7199 ol&S A Tk
E B9 FEI o]g AF). olt IR MAFAE AR, dA|wAdo] Foddk A}
e Alolol| olHd H=rt EAlshs A2 BWsith ole AEd mexdte] a7 A
o] YA Aesta ok AR ZEANELEC] mex2Fe] BA Al AAZH J
< s e, dushd dde ditzloz HlFAHd ARE Sild AR T
TEAEAN FFEE vHHE ZEANEALEY e IS ] wEoltt HE B
© EExdEe] ZEAESYe] ddvrE Hehe wAdddeE FAsE A sk Sl
WS FEHo] e oFo] ofd ©x] ANE & oA o]F9] gL AHId] F
[831tE A=A AR ARE kAL BAlRRs WA 93] JA it 3%
FEFES HAA "ok 52 ZEANEAAS Y] FEAge A 2 d Febe] B 4
A Aol B3 75k webd gkl oste] BAEE 2EAl Ao Hit
°] 200093} 20081 Aojell 4%utol|l S EA] ¢k WhH, gk o gl 9wyt 22 vl
& RRE F7FEoAE 1 vl AR mrhs ARS BTk o] ofdth mieF BE 223
59 A4 dFE VIEoE U, I AL EX 9 FEHAS st YA ¢
o] 0.8% 7Ag WA, 2HRINAE 4.6%, olEEotlAE 7.5%, UETHEAAE 12.4%,
2RNME 17.9% JEla FolMes 26.1%7F SVF8IATED 25 2o =3 4t
199313 <F 1,130‘3 HollA 20101 d 9F 6207+ HOoZ 7hA%E A 32L& meke o] otk =
TEFe] ABA kAl WAlERs AR AAE st ABstelof sk vlE2 vlg- Atk
olgfgt FFlx] FY2A Bdo] QA;Et FAE F ULV B o & F vk I g

AF %

=
Hoh 34249 A= dzke =3 =+ AT AR d2AE 5 3

A

R

o

lo
ofN

rlr

=z

A2 AR DEAS] HAH wEEES AYSUT 2T 9B SRUASR
tes 8 AR Sl 1000 & A Atk FETAAS B SJAkEe] 1 HE olgith
AR W 74%204 Amezo WA PP B4 =F2ES T U

1 7 e wA4ES 75K 2002%

Al
/‘HJ_ ded BEE Jae2 AR 2, T Al AAE Feke] Ao v Y%—% =
g AT

31) Thorsten Schulten, Europdischer Tarifbericht des WSI 2007/2008, www.boeckler.de/pdf/impuls_200
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33) Ddubler, Privatautonome Betriebsverfassung?, in Festschrift fir Hellmut WiBmann, editors:
Wolfhard Kohte, Hans-Jiirgen Dorner & Rudolf Anzinger, Miinchen 2005, 275 et seq.

34) I Artus, Interessenhandeln jenseits der Norm, Frankfurt 2008, 209 et seq.

35 BVerfG 14.11.1995 - 1 BvR 601/92, BVerfGE 93, 352 et seq.
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& dgE 7RItk MR oRE O AW AsH o WolsdAA A = 8e e A
Ak AA O A A9 gith 2Ae 842 AAHR] Aotk ARgE £ tgiFE2]

=ojoflA LHE oJu] A& A Hck

e

=EEGe] BAYY olgle BAL PINE e FEF Pelt db Ax 2

otk BYe FPARIRAE MEsEEE, B 8 Aok Ade 2o We Aue oy
sha glek fHoisle] AR 38e] 29) ez Ko skl WA B4L whw
OE BAL 9% ST o BBoA AT olewt MUY 8T e Ay

oh38) IHE= Aofaeloll ik &2 ARSIR WA &S50 BF Ridite As o=

oY ZAE FHHA & Atk A5 HY(Bundesarbeitsgericht)> F ol A o] &A|

E AR ARdelA aidE dart gle "rd FA g AAEATE3) TARE Q)] HAE]

A Fehke e ks mExgte] 8 dAIEeke] AR wAgle BHoE wYs F
°

=1
5% = 9g Atk

L

36) ArbG Nirnberg 8.8.2007 - 13 Ga 65/07, AuR 2007, 320; in the same sense ArbG Chemnitz
5.10.2007 - 7 Ga 26/07, AuR 2007, 393.

37 LAG Chemnitz 2.11.2007 - 7 SaGa 19/07, AuR 2007, 439.

38) Text of the recommendation in AuR 1998 p. 154 et seq.

39) BAG 10.12.2002 - 1 AZR 96/02, NZA 2003, 735, 740; BAG 24.4.2007 - 1 AZR 252/06, NZA
2007, 997, 994 para. 79.
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Zg, ool 29l B I} I 59U Rexge] ofd, TEA el 9
ato] Fme nlFRITdS e & Yok ol IS st 9E S, 1
=9 WS AT 5 e Aket ddE 5 9drh 1969 94 6971 AFAES] 16
gk o] Fofd nepdAr miio] flglov TEe) s ARHUL oM AAE TS|
A itk 1973 delE 33570 Ak 277 53 Wo] 22AE Hdel rlstdE, o Ul
ol ofzte] slarh ATk 1996 Aol Ad Aol AT Mol ALH AFE &
Tehs B UE FA 2] gt A fde o] flsk 2dFEE il aW
A TRARE Sl XD o e A7ISIR S0 2004 Bochum®] Opel A4
of HHE fI719l AS wWole B Aot Exie] TEASE FES| AdsA &
971w, SEAEe] 69 e FHE MUK A8l vl H2BARE, of

T olE wAIA &3kth.4n

o) T3 1 9]¢ gruts
Aolagl Tla BUsA T IPeSRAL ARE TAULS A WY Fol =5
z3ol ofsl] FEd BeldiEel TS AHHATE FAH AR ALATE vl
el QRE AT BUAAAE AgSe] welo] ulS HELHL &gl FHIA]
Asold BASAT, wEETL EANEANLE Eslo] F-Berlin®] #3054
AR EA 1040 ZFAT TE B A ARES ZolA Skt o 509l FrsmiAle

ﬂl

o] ZiTh ol% URES RE FRO| FES 7lE wety, Jie olF WS
He A == EHYY gle 7o 808 7Yst, Adield JoEith F Wl B &
o=z 1—4 FNES 715 AYA, ALelA 2t Ok vietel] TR "HEH L. AFE

g F AR B RS AgHos SoEA B old Fele] S
B 718 Aoz A3Fel AW F gt GYo] WFOE AXT Urk - AW Bglo
2Ae] Tk B 2 2ol oldd Bl 4ol WA B A= AL Q)
. A2 @nAsas ool Wl AFHA FeTia AU

|

—

40

=

wiok ojn] 55 AU, AAzAPL AFF ARke 918 FF T 9l o AHT 5 A
% sk 9ok

41) Details in Gester/Hajek, Sechs Tage der Selbstermdchtigung. Der Streik bei Opel in Bochum
2004, Miinster 2005.

BAG 22.9.2009 - 1 AZR 972/08, NZA 2009, 1347.

BVerfG 26.3.2014 - 1 BvR 3185/09, NZA 2014 p.493.

42
43

NN
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f ATt 1 9le] AgAte] S

ol thek ARSARY] HEHQ g HHE AR Holtt ey vl o]& 19554
FE ol UASIATE I o3l HY2 o] ES AT ARHIdE B 2=
& (HA=xS] AdollA Ze g3yt opdeh fRskE ZlolH, HYE= AR 7 Sl
oAk FHTE O @A gojok sh= oujofA] nlg|e] Y=o] FgE|ojof ghrt4s)

25 ol ARHME AR o Sk ol ARHIF B EHEAR] AR s
= SFEREe] @] kol G AuiEl FElE olFal v AR FetEe Aolth
o &2 AR BAS sk, el ofHAl & Aolgke Aolgks o= ool sk
of ufg- vl Aotk
SHARE ARAFEC] 59 o] Woldhs OE o] Atk a5 el FofskA] &
SEASA FTIIES AQkety ZEAENAl 5 AHo] QT ER] R FololA]
HARAAE T83= Flo] folsith. THlo|u; FAoA HAE sh= Yol I A7) 2

flo

rr

Roltk, Aal, ] wE PUe) YRS sk ARSel Agole A%o) tar ol
t RE E5Re o4 AAE s AFZe] aTHn olgd xAe IS R
S 2EAE FuHs AL v PET

g =A=A 22 A

ILO ZAke] A-f A¥37F S aze] .8o] ILOEA Ag7Ee] ZAAFS] Aol thdh
A2 Aefgtal Bt Sols E7eta, gutate] Eso] #Algle]l AH R Hols
of A Qrh4e) HPFATAES] "I A7t w2 A HARL AT Fag ZAE= of
Uttt sdutzte] 8-S Ast AAFE A AR ARle] dshe AR ZEAIRS
AR 7 e AR Aotk AuE A RAE olzle] Wkeelkal, WA A5E
Qe Ao, dustd HPEL I HE Aoz T3 Ao AAle HYH o]
Q7] ety vk Furpb 28 b, AREARY] e o B0 &R 2
B Qo] IFHA e g olelgh e Fsig Zo] "tk dFeAME 59 7EH
e "= A 2FE o] A fria HEY Aotk olF IAPGoRREH EEFd=
e (ol wWe A dolth =EERT S oA Rv AFEES] INkERl T4

ot

44) BAG 28.1.1955 - GS 1/54, AP Nr. 1 zu Art. 9 GG Arbeitskampf.
45) Detail Ddubler, Das Arbeitsrecht 1, 16 th edition, Reinbek 2006, para. 600 et seq.
46) See Lorcher, in: Déubler (Hrsg.), Arbeitskampfrecht, 3. Auflage, Baden-Baden 2011, § 10 No. 93.
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O. A3 A3 14

L shle BAEAY AT FAFp

DollA on] A uief o] (Hoh U2) SAIYRS 557 9% AdTHe ol&
o] A7} glo] A7t we] HFAR] Aol sttt 18 EE w3 ok
Ae Aol = AoP9e] o] Htk ARG ooyt HHe} e "AHIdH
(Unternechmerentscheidungen)©] @Ak A3k tiide] 2 = e Aol ik &fZo] A
718k = Ao s %éﬂa T /e "EY Sdrolgk=s Aol EAlsk=T

U= o] AL 53] w2 7IgEe] 28 &5 IHE T, A= Ee ABAA
I7FE o]HBIHE 1990\ dthell =oEUth ATl WS 3] A7AIE oHY] o
Hol AAT4N

i At Brlol] wiEbA o)l Agoltk ZIAIE AAtehe AR HAEAANE A
A GE vt ALHIH. a5r2s 7484 s
deflol & Eaizk v 71 B7] wiEel Aol v =
shek tialell w5xghe 3MYS HAR dha, 2%
a7z QS aFsklth o] ZIZte] TR U, ARSARE 33Xt AlEst dee
Agatedof st nhef ZEAL RS AYPEEoRE ZYS ST AHes d7] fe,
o|Z let] WAs= HI-ES Fastoiof gtk A FHYS o
SN ‘F{'% g dvkal AGSIA - sflatel] oA dariRt 2 FU1E AR S22
o] AFAR] FEoltk ol HYE 877 =2 A w2 A, & A gy A] A=
7Pt e Far) glukar siglth FaskAu Hige Al #AaEe AAsta B
= AL ABA FHAEe EAlolth "AgA Aol gAY tiide] 2 Al
=R ek, HYS olF wsiA -L]‘Zﬂf—'- 54 Aek 22y 83 7S FUsIATh
1978 AAoll ¥ PIAl= 8771 Jolx, DAk g AdS EAlgle]l A9
. AL 7199 olHo] AAF R nFon]t sHA| H= Aol ole WA kx| A
d oot WA a3E fEeHA Ytk ek S ARsitial AdEAT. o] ¢t
2ol dAFS B3 Futo g ALY AAo] 4 e HAE F B2 AHE e T

ES

1=3
Arhey e} ZEAEY I8 wEEgel Ju% WEL 1Y UF FEI 48

[o

X

rf

iy
T
=2
=
QL

N

&
O

47 BAG 24.4.2007 - 1 AZR 252/06, DB 2007, 1924 = NZA 2007, 987.
48) Examples see Diubler, in: Daubler/Kittner/Klebe/Wedde (Hrsg.), Kommentar zum BetrVG, 14.
Aufl., Frankfurt/Main 2014, § 111 Rn. 15.
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2 B4A o

SUHE " reke Ee AR &L itk dijle] e =WEY TRds
AafEtAY, Fels HalstdAe ofy Hoh F A Al 5ob wigol| oty IS
W= 715l tigk Algke 2 ootk

HYe A AdEE 7Y olE A TR JAT SAES HEEook jith A
73 Aol gk dels 718 Az Apdel oste] BAE I ok oF 509 A SJAFEo]
&= A&, 280l 3 FAAJ] 229 7155 ARSI webd HYe 71 =
© DR P ST AFAE B gl - 83 &4 JAEAAl feid Bl
e 7153 AZTh olEiet FElY Alse "dd F]olet ERidle, 71&AQd ]
s AL &

A AHSEIITE AFEZ U3t kel HHIT A:Loﬂ oJAFEo] BAE =
g - 539 A9E ASIE - AT BAE WA QT WA P AR Ao
2 A7) W), BATE OE PUIA ADE 22 5 Aok G 2RI
oEoE Qsle] A 109 1 B sile] WASNAAT, BATo] o st AEE
A WA BT T 5 e AR gtk

Bl wiglo] HIEA A% WAL weF BOMIAE She AgrEel Agle AR
WA TR AY)E BUSE SASE 98 WY Zolth $FUT fAETE, o)
AT, Aol ak8 AeEe] WAl Jﬂ%xl olFska AFY & glojok ek ol
G Aole] ANFATRY S A Utk TE $AZS Solt
4

ek Zt]
29, XA SARES, bEdE B HJUELQ} 2ol 7= 4A =28 F Jde IA
o =

ol

3. FAA A

ahste] Agol olsi, B 7 A o)Fo] 7w,
(1) =Ezgo] 4G A e aTath SUW slelas 1 Age] ) s,

AeAL ZEAR AT F JE APE ATE 5 o 59 o] 2uAel 59

MR Fol Qe wE wEA6) U@ BaeTE A 2 2 Skl o, 4

A oldom BERollA 159 o DRE Eior] TuAt AYR wE OB off

5|
2 A oty TR ARl 277 SAS Tt 77 c9lolthen 52 713t F<t

49) § 34 Abs. 2 TVOD - Tarifvertrag fiir den O6ffentlichen Dienst (article 34 § 2 of the collective
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o] BAs)ae] viAls FF AAZ olEeol Mg 7|hol 5
2L 29 e 39 B¢ w2 o9 ™l st wt
23 Ho g vt ol WHog FusluEs WAshe Ao tist WAl AoEd ik

gk olu] sjart duEAckE e etk o] A siae] s 9 Z2Ake] A
£S5 % vjle Exlo] Fed, dushd sl 83 TAZ AR JuA oie Y
o] AT ZAol7] Wiwoltt v FAT o] e wol Sol1, HEE ZEAES
Aete] MZE ZEAGHS a7k AL A 7FsE A, ofd gk Mo Ae &4

a4 gk

(

EE
fo
L i

©

(2) W5 3HA8H =7t @ AAR R RE ] = Aol A= AFFS Fate] o
2 As BATE otk ol Y34 ThRojx ok & AHA|H —ErXilOlE‘r. 7] skt
2o o 97} Qu}. Tk 92 Agxle] o)ATS AFEH= 2 9 upbItoae] wijolzhd,
TEAE GA AEE PHE Bt ALl e #8E AdE WOF & Zlo|t}. 70 dtH
of ARG AVEA HFoNA QAHAFES ARAL] oS A= A 7= ARSI A&
o] (ZF2) Fxre] FHo® WAHITES) BE AFEC] TOzlo] ¥l oush=A] Ysith

i

(3) MG 7197 AHow ARV webd 22o] B} we) thgel F

AT A= giolth 5Y9 =EsxdEe BHAYY Frof I7oE QIR st AT
A BE A e AFe Al FEXA &g AEE vl 2Aayoh 2y 35S
HAHFS Bt wIgste s AS Aok ole FEs] AL dow, s
482 Wgelty shte] £2 47} Bremenifio] #IZ1E #EPA| WGslo|tt ZEAE
< WYY deS HARL vl 583 2o] Atk 5L 159 V5 dgvks
FABIRAE A& oflnh o] &opellA 1'd ol ZFE BE AR FUid FES Algsta
= WG oEtd O o) dlaER etk wZbrYde] 3, BremeniliZl EE
EAES O ol S0la, O5S 11 Fokell A a8 ot vk ®lol wetdE 1
S WEs Fol o volxth

() AANE Fol7] Sistel Mol A} AHE MK RS SLoIH F LeiA
Stk AAo] olefd AlEE T vl$- Fa% AEEdel WA rks) Welo] 314
7h Bl Stofok sk Aol T WAWE BAT A, JLUTE T ASAl ek

agreement for the public service)
50) See Hensche in: Didubler (ed.), Arbeitskampfrecht, op. cit., § 18 Rn. 122 ff.
51) BAG 26.9.2002 - 2 AZR 636/01, NZA 2003, 549.



i A olEmUEe] AFARY] o]Fs ARSIl FY WIH Al613ax A6l o
o 7Fssith), olEd sEHUE AY=THES AR wiz gl AFEAe] Qs
A58 FuE AEE JoIRlYo]l EAEA dethe A olfr® alavt AdekA] Esith
I AT wkek ASAE AR tigk Aple] HdkE WSk AATHE, 4R 2Eikl
ok SR 9 Fijde] fERE FAT F AeAE gRolth ole Vdrkd AAe uE A
o
&

oltk. vt $eke] A= dollAl AFT Bremen AlE|oAe} o] @AIF | oJste]

(5) sHHTEAS] YA L&HVE Ajdth FAY shollA ol2’t FHe s
A= F 7HA ol ok
Rref sg}dlel TEAREC]l AAPAL FARE el FAlE SEAEY YT =4
277 WA e TSR Feth ol T EAA dikFow AdAE dFe
TLYF T o] (AL SHTEA Al AEshs dle= WA Aolrt SAsHA F=th o
=9 I8 SRERUE U Al ok 7RE FEste] 2AE ¢ ok dAsA o=
Aol SRERUS Bked] HET ke o] &2 ZA/] A, W] AuskE gAd e

o

| & A1z Al o5t wa|Peke] RRo =z 9
F e 7S Aldoltt T3 ZRAES R SAE - AREY] S I
o] AEAE BHE - 87 F Ak FAFPH Alx AP ZEHAY] TR (YRHE
o2 Fu2RE|S] EES Hool uigt e)hE TAFeke] RRoE AFsta Atk dAke
AL ul-g- ol Folth vh= AF7HA] ol ol2lg 9ol st A% AL BA X3
ot SHHAE A3} TEE FAE ABshs AS 9skA] @ sl Wil (Es
g 5 g7l wiwol), U= olvliE Y daE =5  Je A HA BEE 9 A
oltt IS EUY] fEMe SEAES (v ZEAY] 4RD) AgsHlths dAs]|ALe
Aljre] ook & Zoltt.

(6) TZAHArbeitnehmer)7} obd  F<Y(abhéingig Beschiftigte)?l2ts  FAREEAL
(arbeitnehmerdhnliche Personen)®l 3ddh= 74l TAlaidel] o3 4= Ut} o]&2 3+
HogE 228 38% EAoJHA, & HHOEE i e F 9 7| AAHoRE
T5E Abolgta AojEnk o]E2 t7Idel F59 ZI9EH S fIsk ol B

) o)t wZRe] B FUATS) YUARAA T 2AS 2L F Aok
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o

2 AlFE =2 glo] ¥4

3 Ptk SAEePY All2aZzEs ol Hue 9% %xil %— g3t lom, olg2 =F
Z3l ot FEE Yo FAF ¢ e AT JA 7L Aok AFARAEE I A
FARZEAREC] 718 A9x AR BRSE whow, o= T Adn fds =
T Aok AE grdite A AT OE = wokllAE "rAMEol o el Al
=t o] ek Hg sjuERE o] HEE WA X
gt o 3 01%3: 229} FYe AxFR] Uik AEE 7R, (YRE HYo] ofd)
Helol] AL 4 o 7|g ohE s dAYS H8-& eths)

53] =7t Afe HEad dyuld SlAA deks "AEIA e GRS g
5313 (FAIRY FPel7kA] #siit). ¢l shuTt &9, Berlin-Brandenburg 2 W4
RBB)2 ZEAFEC] T EH ol tete oakslel wAlsldh AR EA S tEs}
= F Y =Exd JA wAddd st e tdR "Bt s FEsk o,y
i) e et dynld WEae A AEY A4 e g sl TS &8
st 289 Z2a9S AL FAIT o= @AY ajiaAEo] Berlin AW &5
oA B AR JERE AAEKIT. A3 EAEe] & At 53 vERY QlH
B ZAHoA HEH HoEM AHAEC] 89 755 & F UUTE o] &1te] A
"FARZEAP AR FAs] 2 FJAL ol A& e HAtE tE EoklAe olF
Al k= Zo] wl-¢- Aedl, fusid ol 593 FARES o’k 2 EdoE 579

T 223 457 wiEelth

Oll

(

.
OHT

1m

$L
r?i

H ot ot Jz

e wE ok Fele] Aozt Bolw, FAME Aol B elwo] A7|E) =]
) BN GAE ALY Lot BE o] 488 ol

13 AATHA oldel: sieide] EAls ghalth Tt 1869 ZEA olole] ek
EBE RS 0] ANHUT. Aol clTaA e TRlE Akehitol e 1AL
AR e AT Lo Al AT A(Reichsgerich) & A|UZE 717kl Tisle] 27} 12

53) Details Ddubler, Fir wen gilt das Arbeitsrecht? Festschrift Wank, 2014 (in print)
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o] AES a7 ZEAESS, HYY Atk T4 BRI =x AR o]os %k
AZ¥E &3e] YPo T AR W :L%fﬂ 5 Fdvel sfdEvka Ausic
(FH APR53H)5H olZo] o]d TR FIT ¥ oflt}ss) 53], AAA F2S 7R
el 7kt A= A8 TS0

Weimar 33} Adole F15 BHNYos & Ay x] ke Aoz "ot ¥
AE Aol Fide] FAEHIULE Wl ZEA BAYAT, oRkre] AREIZE dEiA St
1936 Riisselsheim®] Opeldll TF31E 262% 2] T2AE0] B39 S5 Al2H] wjie] 1
59 9ol AE AL o i g flvke olfrE AYs TSkt 152 ARE st

rlo

A Ak, Ao FEL ‘zzum sﬂm—s}aiu} :;Jk 13 2R %}9}1 2
o= BAFI o] mE P9lol 2080] £8Fcks) A7 PPBH O A= 2E
o) AHeANA 2RASE HANY AL LTI BAE W ol dyHYow, 2
24 12%L Mayence =5l olgte] agolx sizaiint da® 2245 7k 70
W Naz 229 otk Nazige] Med EASS 159 APS a7sict I A
N7} AHL sjof Yok, e} oSS AT} AL o s skth A =7
2| diue A FE3 2R wEelth wEt I5e 59 230l de 5 2R
o "SI TheH 7He AEENOH wEL Ee Jd FEAE BUARE 2 )
o] At Fofl F7HAR] A glo] =oksith.

2. AR 27N A3

22 A Tl od IjiE 243 i ¢ Qe ZoE AR 22 5%
3ol 1ol tist] =S dagk Hede wHEe
2 1960l = AFRAFES ZEAS IEARE BUElE AES skx] Zdthss)

e Mzlo] thEE-S AEHA etk 1950 ol EHE 2o FFEELS AHXZ 3
S 7H T, ZEAYESAS Y ot FEH Iy, Fdo
B B 39, AR ATl AS s AEES Wellske ), A7), ke 3

&)
ol
o
i
g
ok
N,
2
2
i
>

54 RG 6.10.1890, RGZ 24.114, 119.

55 See Rainer Schréder, Die strafrechtliche Bewiltigung der Streiks durch Obergerichtliche
Rechtsprechung zwischen 1870 und 1914, Archiv fiir Sozialgeschichte 1991, S. 85 ff.

56) Overview see Ddubler, Das Arbeitsrecht 1, 16. Aufl. 2006, Rn. 88; Kissel, Arbeitskampfrecht,
Miinchen 2002, § 2 Rn. 16 ff.

57) See the description at Kittner, Arbeitskampf. Geschichte - Recht - Gegenwart, Miinchen 2005,
p.532.

58) See Kalbitz, Aussperrungen in der Bundesrepublik, Frankfurt/Main 1979.
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= 5o FTue "HATIE AR e 58 TR AS AT 5 dukal Sinks)
EE olHd Aol ot Exdt I e S dAlshs dFE e A

ofth, T 25 WU obF AnE shAex Rk

3. 329 A

L=d olHd TR FIES ta YUt S4AEHITE U Aol BIF kA
0= BRIl FAH AAE e & ASA ] g ool tist Agsta =,
I8y o5 ol gty e FolE 7|20l ¢kl QT Kisselt)S o|E2Ho T AHgH
T A FHAY F83 F Y =23, S AR40R(ERIAA 2, 7 e F2R Ml
she F3o] ARgol tigh FuF - Zex]) P ARS3HFEF) e At ok Onosd+=
17]0] FAPES A HAZ AoJale] 7|3t I ZEATL AR E BE, AAF 2439 o)
AEe} -2 FAAe tiste] A8Hal sAA o] FAIE TFRA LUTE Reinfelderss)
T o8] FEo] ARE E= ety o] el A AHE A FFHow vid
7Fsd A& a7l shHA o] EAIE stk ol AR EE olafe] 3 LollA]
dE g Stk E OE A2 409 Ho 1§ ool ofmgl dieie) WAl thsie] ALS)
of ol Asf7t EAsh= 7d-voll= "Rt 7Fs"("verwerflich") SHA] FTRAL SHATH64)

o>

fr wd

23l0] WU AL A sk QAAA tiF AAF AT7F el @ 7
Ro) Hge Wuls 2ASe olslel wad, e w3 ol AEA] ool W
ghof SEATUESY EE Uu 2uAs) Zeule] £203) o] 1719 EE 2Y B @
Eioﬂ BT, of@ Qo] Yozl 1F Alloli Arke Anizte] WAET, A8

Qo) tiF Hido] AET} e do] SAL Aoltk olHF AWe =Y wABAL A
B9l ALB)F BaARAE TR Bk oA AT ople] 2@l tig 7lelvt of
7B 3Ae H AdE e} opdrk

051 >[t

L

59) Siebrecht, Das Recht im Arbeitskampf, Kiel 1956, S. 162; Knodel, Der Begriff der Gewalt im
Strafrecht, Miinchen und Berlin 1962, S. 125; Mertz, AR-Blattei, Arbeitskampf VI A 1 1 b;
Niese, Streik und Strafrecht, Tiibingen 1954, S. 82.

60) ZyojePlell Agk WMol ZASHA ok, M= A et

61) See Footnote 56, § 34 No. 21.

62) Arbeitskampf- und Schlichtungsrecht, Miinchen 2006, § 15 Rn. 10.

63) In: D&ubler, Arbeitskampfrecht, third edition, Baden-Baden 2011, § 15 Rn 62.

64)  Ddubler, Strafbarkeit von Arbeitskdmpfen, in: Baumann/Ddhn (Hrsg.), Studien zum
Wirtschaftsstrafrecht, Tiibingen 1972, p. 104 et seq.
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65) Cf. Vogel, in: Rieble/Giesen/Junker (ed.), Arbeitsstrafrecht im Umbruch, Miinchen 2009, p.152.
66) OLG Frankfurt/Main 22.5.2006 - 1 Sa 319/05, MMR 2006, 547 = CR 2006, 684 = StV 2007,
244,
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AAE AP mexgolAl s Fasith HAHow wExdtel 1Htel B udl)

7R A =R Ado] Y, TRy olE Altel ¥ 9= vie- Atk
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m_?‘_l‘
do
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>
1=
i

S DAY ERY AFHoE SEUE WHITE wExe] IS, wF
st olu] AAsel, w715

PN

@ %("Recht am eingerichteten und
Azt el FAA 1 E3E v F
Aol Aot TRy 7)ol HkEA] F5EjoF & F 7EA] 23o] vk Weivt AR TIde
oz stofof ahm, wmExgto] Aok I ofste] FFlojok Atk HalelF-of ot
= Aidel Brde AEsARL AL EWHISHES] Aot SUN StellAe A
7t FEL T Utk

AR e AF 2AE opeih

ausgeiibten Gewerbetrieb")= W3l 4 1,

n .

0] of 49t fRo| Edfulde 27 o159 BT Frankfurt AEH68)] 2
sto] viQjo] A "SdFE S AR Fste] Fal, FIARE AR FeiAA ST
o= Z1Z4E. FEAREC] ESE Ao AR ‘%‘331 T8RS oA
53] A3ATE FFES e Al EopllM e dijie] FdAQl Aol Fate| ol Adst
of I F22 AR dits Heshks d A, HI3XP—‘§— Hosh=d A ¥ e
2 &gl gk A 2771 |lth

Uy B4l ol B3t Aot e el st F4E dEshe Bds
AT 4= Ak weF o]zio] wijio] WAYRE Fof HEHGH, e s 1 el fiuk
theto] F-xo|theo) wief W3} S Afelolx omdh FAl o %]
=2)=a %l‘:‘rfﬂ oAl HAE7R e djle FEE g AT, AT Sl

el wlg AFsol BTk Sz e o) e xgUSe] RaT e MAE 3

67) See LAG Hessen 25.4.2013 - 9 Sa 561/12, LAGE Art. 9 GG Arbeitskampf Nr. 92a.
68) See footnote 67.
69 BAG 9.4.1991 - 1 AZR 332/90, DB 1991, 2295 = NZA 1991, 815.
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& Agole 2RAEe el tete] Aol girky thE Wl B

£ olhE wHEEA 22 FoltholA WS- YASA. 4] olgeol]
A & olF wEApl BUolE 2 s B, 19 FlelAE 29 HIERlsiee] Yo
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70 BAG 21.3.1978 - 1 AZR 11/76, AP Nr. 62 zu Art. 9 GG Arbeitskampf, BAG 10.12.2002 - 1
AZR 96/02, NZA 2003,734, 741.

) BAG 5.9.1955 - 1 AZR 480-489/54, AP Nr. 3 zu Art. 9 GG Arbeitskampf; BAG 20.12.1963 -
1 AZR 429/62, AP Nr. 33 zu Art. 9 GG Arbeitskampf.

72) BAG 17.12.1958 - 1 AZR 349/57, AP Nr. 3 zu § 1 TVG Friedenspflicht.

73) BGH 31.1.1978 - VI ZR 32/77, NJW 1978, 816.

74 BAG 19.6.1973 - 1 AZR 521/72, AP Nr. 47 zu Art. 9 GG Arbeitskampf.

75) BAG 29.11.1983 - 1 AZR 469/82, AP Nr. 78 zu § 626 BGB.

76) BAG 20.12.1963 - 1 AZR 428/62, AP Nr. 32 zu Art. 9 GG Arbeitskampf, BAG 20.12.1963 -
1 AZR 429/62, AP Nr. 33 zu Art. 9 GG Arbeitskampf.



Aojsifle}l Q) / Wolfgang Diubler 23

Ho® ZhelA WA £t ATE 5 3, T OE ARAA TR Sk

ARl 50078 EATE S0%F fr2el Esfel Tisted Aol Atk I Fo| @ el s0%
f2o) ARe AT G 5 Ak UEel I T2 499%elAl A1 1 2 ARY A
& 7Y ek ol WS MBAAQ sFolth AYAelA AU o] mE 22
SolAl #3e e otk

3. AlEF ofof st &3

g A &= vl wefsithT) Wk AR ARrlel AlES Skt ofEE
o] tH, ALE TS F e e FF TS Aok B2 Aol vger st F
o ZAARRbe] B Y w3 sEEn:

ARl 197830 AT it el wf713E F2F " Siiddeutsche Zeitung"2 460% Y 25}

= (WP F2) FuE S0tk dkio]l $858 F 45 Wl AFE Fart £33 40079
F7F Ae ST

Ui S el AA Esi7E AT T AR SRk
= °lE sk Zlo] ofgde Zoint dA IHE & Sie E&e A
T el PR &AL Al 2= AelA A=d
AR 73 Mg Bl 54 SAIES] Iinlgo s PAEEE &9 Ha EE e Aem
FAshE WA ASE sl st )
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4. 3t dA

wEEgte] EEfe] wide AT e AL wie =24, Ho] ARAE ARk Ate
k= 2SO =5tk tiFRY $83 ARblE 1950dte] Aotk
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Sheze Aje FESAL, BEelFT wEEY] o FEE AAsIn. O
A2 Falel T2 ffulele] BXE AAlsiival ddsta, mExdol Al EiE Hi J’EYP
of Fthal Ausiithsn AL Agdl=e] GAME 7P 21 9i(1149) ellem, &
ofgdtol 9 T ml23 o] golqth. o] mERFe ATE Wy, A THYLS w2
oAl Fde] AL stE AL A= YA WF9dTh o] iR S AES Aa
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77) Zdllner, Aussperrung und arbeitskampfrechtliche Paritit, Disseldorf 1974, p.38.
78) Wolter AuR 1979, 200.

79) BAG 5.3.1985 - 1 AZR 468/83, AP Nr. 85 zu Art. 9 GG Arbeitskampf.

80) BAG 31.10.1958 - 1 AZR 632/57, AP Nr. 2 zu § 1 TVG Friedenspflicht.



24

Ae B9 GolE AGS=S FEsidch
ade wExo] ASlH FHARA A hE AL Aasis Aol sl A

=
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AR oS- AL 2fF] RS A A AdelAe] s AYRe R %
PohAES DEHAT, P RS FANAT DRFPLES AFAA olT U

A 193] Al Sgulaate] 18-S 1L0 FoF Ag7=ell nkEtia A8tk 17
o= EFSIL e x2dS ARRAE HUE duEaE o ol 18 gl &+ A
288 AE7)EkaL
olg]gt J3} ol A wmERite] wlg EEA &FlE wPEES Ha et AL =
g Yol otk =EE ZEAELWES)S] tiE) 12,291 wEI(SF 6,500 FE)E
H =S g AH7E QUThs2) Diisseldorfe] g AZARE HIZRIsRdol] 371gh 80 22k
oAl 155k ml=23 o]K(7,500 F= °olHE& AT = T2 AHIZE UThsd) deFHES
dHHoZ o] AFE AV FRIANE &l ik AlFARe] B3] Hojok sh AR
o] AP o R gEElojof gtta AT dE EFHSIGTE AREARE 3RF fEE =
TXHORERE (MFAHoR) Wgith olfE AEAPE & AFE] flste] AR e
#E 2R Fo= Rnh, Hxkel 1S S Zlo] AEEAE Aotk AR FAE
Aol A9t fAlslth AR BHAE du o)F HYPshH, AR YA P ddE
g 4 9tk

TAZR AHlOA 2227 FHE 5Ty FHOZ Sk 7EA7MA, EUE
FO71E s AgS At A9 Ay ofx A 2712 &R, thE AEAE

e ole Fm=s Ao
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V. A A

Byselel 2 SEAE i glo] Alnd 4 ek ot HY Wy Ae26xe] Yuk
2 FT Aol TR eItk e o] T Tk dlelrh B,
A WAE @A Zolth Wy A6 ARFE s|mE 25 Al dln Hojel rw

81) TLO, Genreal Survey 1994, para. 174; ILO Digest 2006 para. 632.
82) LAG Hamm 16.6.1981 - 6 Sa 436/78, DB 1981, 1571.
83) BAG 7.6.1988 - 1 AZR 372/86, DB 1988, 2102.
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Tkl Stk 7Rk wijle] FRHAY ZEATT FAE TS W /iAE:

T WA A7t o S83lth dF olee] w¥o] SluE HEs} stofof itk AR} T
& WHER 94 astieA A5rt 8% 84 Fo shirt "ok

<24 A= B, C, D ¥ FAY ©3s] 3o ik B, C 9 D afa=A] ik
ASH] ZRWAE LBATIEE AREAR olelie Wuls] ASHo] gl vt mkef AVE
oy FEAE] 3 oAy, MEAE AITsAY e FIoA BAE Sivd, 4 ©
Edi=

Fr8g AHl("Erwitte") oA AZE=AFEC] el oSt BHORE AAX I Y=
A AAE Stk AR 4% AVIE A9 BE ZEAES sttt
Hee surt 27 Qo BASET. AR TERAES Y] ERS FAgong
TEAEL AlE0] AWl gnlE o PFIrka AT e HYe] )
of MW ol ZRE Zlolt}, ey o] "o E ZEAENA FEd Fad 24
oltt. = tE F8J 84E Al wie B Fom(AAe] BE A dEAEe] &
259 875 ARE] fAste] AR RS, duiE A aERe] A4S vhe A
o] ZEAENA AF3] AHUTHE Zlolthsd FElE 2d T it $ARE J8E AL
3] otk
O ARdoA 22AE50] 3¢ 1o gdo] Fosidnt. 182 9jle F5=3 180
Z23E wsith Jev AARE ARl mEEde] #F A9 &3kA gtar, wEkA
< Bollnk 1Eu ZEAES o] ARE UAskA RATE o] A di e s
EE AT Qg BEaE 9 g ZA% glrhss)
T OE Fa3 9= AT AlsE 9 AR A3z 2A% ZEATES
A} A IERE FARE B E W ARl @ Aotk dlae 22 Fuig Bl 222k
EL D22 Fol7t Qoo Thssitt Fo7t flow, AR AEE T Bigdo] EA)
gohd olE gl + e &5 ANE F Atk

o AdollA ZRAESAS] ] afarel] thek AojEe AXelA] 1 AA] tigt RE=
ofuth AREARE ZEAEA LS A4lo] A Fuie HlgRIA] opdAE AEd= A%
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84) BAG 14.2.1978 - 1 AZR 76/76, AP Nr. 58 zu Art. 9 GG Arbeitskampf.

85 BAG 29.11.1983 - 1 AZR 469/62, NZA 1984, 34 = DB 1984, 1147 = BB 1984, 983.
86) BAG 14.2.1978 - 1 AZR 54/76, AP Nr. 57 zu Art. 9 GG Arbeitskampf.

87) LAG Hamm 10.4.1996 - 3 TaBV 96/95, AiB 1996, 736.
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2 dle) Z=o] F2o] AR o= aElolE < Hrk ZEAY} 49 HEATe
s 9Pl W BT, wERF] YL Frak 1 3ol Yk AHo] B
A3le] Aol AgAe] BEre WA Agle] Axsh Ao Wl Gze] e ok
39 Sl S5l e 20R, Bl A duse Ae (A
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AA vpAl ofoE F-g HhEe 74 Aol AAt=gs, AHEil aede] ERS T
Al =0} FFAYT

1. WA Aejshge] Ao YAz Hedsle] F

A WA AT Aofyele] F2lo] gAY R AT = e Ao AdEH=TI B
AUty = A= Aodoe APt &
Aoty By FUTh O S5Yo] vlEgE FHARS] @ (Buropean Social Charter) A6
A43ke B} Y& AYo)(Streikrechts im Fall von Interessenkonflikten)S 18}l 9,
FHAFAEAYI = Fdoll thiste] DAIFee] ol obd =2& 93 ABoA9E &
& AL Asdsytt 2ol s BTk FU o] ALsio] Aoy ele] £2e dAY
ko 8T F e A= AlRlske AL FRARIRER Aoz A4l fARkE= Aol of
A gagun T2ejar wkef ffe) e =dof et FHEARIRA Alex Al el fiuko]
2hd, 1 et mE Hadke of| Zlo] o, 9o B2 =def dEE £ 5 e
WA e A FEduth

A AR sl 5 Fdde] AAkel ddE ARl tislel: AR E &
AR B AdUTh AElsiae 22203 B-o] Jloerng, ol vk Aojdel=
59| 7% 712H(Grundgesetz) A=Al oste] HAE TGAPFAS shut= 1 A
jo2 §8Hta Kool & AYUrt. 1ev Aejsfatel vitiels Qo= ARS
Ae Helld o dom, o2t APl AREALY] AFdH 2345 o]FoloF &
AdUnr. B4 o2’ ARgAte] o] 7ol ot HAE rEdow ZEAEY
Aojdst s A9l dert sk AUtk & SYolxe AR AEEES 71
ojste] HAE rlEdow By QA Igar wef 23 ZERe] owd s <
2 olE 7I¥dor sk A sy v EdeR JdAE 5 glud, 71y
of oleto] HAE Aojddt TA &2 ARAe] AFdo] SEITE A9dEt:s Ao
o] o HAFoF Frta B, ol tidk wade] ode FEE=EHU:
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2. 5w B wE FAAMHA A3} AES =YES FPAFYH

FAEEI BAste] SUodMs ARgARE] SAZTEAFEC tiR FA
< A vt syt - ERaY A 482 JhsAol 2 5Y 3 Al
240x2] 7FQF|(Notigung) 2 A253 Z(Erpressung)© E5 0y gEAREEF7) opd A
o7 I AUtk T2™ ARl ARAE FJITAES] AEe Ysh=Al oF = A
Aol GRS HXA] = Zlo] opdA| K2

Y
20123 SF9kA 523N GAF: Gewerkschaft der Flugsicherung)oll 2Jsle] dfsteizl 3]

I} #H3t Frankfurt =5"HY(ArbG Frankfurt am Main))-2 IPo 2 <l

S Ot 22 Edlle masxde] e Aol gt Hoksunh &, 9oz Qlste

AR Eal7t Hele s fukele Fe] Qlole wjo]l Fdd Aast Akt

H 2 FHoE ARPHAS Zolal, o|HT AT 3de] el TAEE

XL 1 EE S Adde] glvkal Bokth) o] wAo] Boldk A ERudel

Estal Esfuiidel 18HA ettt otk 18al msxde] F3Ql a7 H©

Hat] Falo|F-E fdtallon, ol2dk a7t uje] HZoA ALttt Hje] A

dol JAHUS Aolgh= Holthd) Frankfurt =sHYY o] distd Air Berlin®}

A3 fe AN e} B el distd AE =23

oy £
H o rle

) ArbG Frankfurt a.M., Urteil vom 25. 3. 2013 - 9 Ca 5558/12 Y I FZIHGAF) Y
2009 33} J&%O}Oﬂl 3 K Lufthansa, Air Berlin, TUlﬂy ! Germanwings)E°| &l d-& A
T8 Aol Ao, Frankfurt =EHUe FaAke] E3l7F Aol o7k 2H AL Ealjol sidst
2] FeS olFE YT HTE 714U THADG Frankfurt a.M., Urteil vom 27. 3. 2012 - 10
Ca 3468/11). 18]3 o] 4] thdt FaAlo] e IRE 2 679 Ue FE(LAG Hessen
25. 4. 2013 - 9 Sa 561/12)°|t}.

2) Entscheidungsgriinde I. 1. f) Die beklagte Gewerkschaft haftet gleichwohl nicht fiir die durch
den Hauptstreik verursachten Schédden, da sie sich mit Erfolg auf den Einwand des rechtmifigen
Alternativverhaltens berufen kann. Denn die von der Klégerin zu 3) behaupteten Schiden wéren
ebenso eingetreten, wenn die Beklagte die §§ 18 Abs. 8, 35 Abs. 6a und 49 der der
Schlichtungsempfehlung beigefiigten Synopse von vornherein nicht in ihre Streikforderung
aufgenommen hatte. Damit sind ihr die durch den Hauptstreik entstandenen Schdden nicht
zuzurechnen.

Leitsitze 5. Eine Gewerkschaft haftet gleichwohl nicht fiir die durch den Streik verursachten
Schiaden, wenn feststeht, dass der Streik nicht auch aus anderen Griinden rechtswidrig war und
der Streik auch ohne die friedenspflichtverletzende Forderung am selben Ort, zur selben Zeit und
in derselben Art und Wiese stattgefunden hidtte und damit die durch den Streik verursachten
Schdden auch bei einem rechtmiBigen Alternativverhalten eingetreten wiren. Dann sind ihr die

durch den Streik entstandenen Schidden nicht zuzurechnen.
3 o] ARZIGIA GEAES] ATFE 1 £V} S0 Qo] A BT S5} ook ol o
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Fraport7} 345 A718F3 21}, Hessen/ll "5HA(LAG Hessen)
UASA Fdar Utk

o] AT} st wdA 2 A AES =RRlsuth
o] 9o} e olffE wEEFrel Esjuild H
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1FH TE2E M U wABAL S4 FH AR =27

TIAME ZEANE] LS| (works councils)7t B3] glo] Be AR EAS A
em, ojFo] Y =FHAS EXolgta RAgFUTE 183l o]AEs FYAA Y
o] t& uel Hletq A FefA= olfetal stAsUTE IRHE, ARdZEAH(Works
Constitution Act: Betriebsverfassungsgesetz) A|77% A3&2 “AFede] F&o] AAY
T TR dARY 8l eEHe du Ve 22 AREAe ZEAEIEY
Ao tiide] 4 itk ol DAl HFZQ1 ARgAel ZEAM R 1He] AHgt
olo] Ade 83 7-voll= A8HA ok Il skl vk wEkA dFFHo=
Z93 ZEAY RS YS 0] AT A% HEE Ao® Ho Ut a8a =Y °ﬂ/‘1 A
o YL7t Eole AL A7} EA Yol TEAES] V1S w3 o] =E5ET 50l
59 A3t B = gleA saguth

npAeto B AR AFJERAY A77ER A3E ARwolA e o] GdAEke] BFEHoE AR
b ZEANEF RS & ¢ A=EF 8t e A A, dvkd 1 )
drht HeA sEdynh T8 wedAse AR JElY s xde]  5%(The
emergence of new unions)¥ THA3I] o|2g HokA= o]F& A|2~El(dualistic system)®]
opd A& A]2El(one channel system)©] 2FE3tal O™, o7t Fofol|xo] AYo|ay¢]
T84e] Fusta Akl EESAsUTE sad A AR mExde] A% Lo Y
2 Alz"lo] AFetal = woholld o|FA AlZElo] AEEE= Fofoll Mgt AolsPeirt
o ol WAt Al sEgUTE S ol EopllAe] A9 Aejol thate] ws|
FA7] vy Th

|58 1 A7 71A4EATE o] ARdellA Aol | AL ZRHIAZFEFE FFYYAIQ Fraporto
Eafjal A ol Bk Slolck
4 LAG Hessen, Urteil vom 5. 12. 2013 - 9 Sa 592/13.
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L1 Z529h 7)Ao SA3sde] 1Ak

FrolA FdAe TRk Il sk 88 A o] /Y 2ekEDel o) <l
A= ok I8 5393 European Union)# -f-33]2](Council of Europe)Zh= F 4
FAZRE B 3 SHol ittt FHAY AdeMe= 53] FEARTIEAEE Al
28%7) “IAS Xl Al o]9)e FEEy] LSty wAldES & AZE U9tk
a3l AdolA= 19961 FRARREA Aexzol4rt “HYH-e gt o]fRANA =
224} AR A s s sk ok

7 Y e e ‘rr/\]'o}x]‘{ 7 ome 752 3ol ofs] AR F
q71H2 FHAANA FYUsHA &tk FHAPHYE Y (European Court of Justice) FHAY
Zok FHAEAIAS "HEE e FHIAEY Hamdelth  #HdENEd
(European Court of Human Rights)@ FHAF3]H 9 U3)(European Committee of Social
Rights)= FH3lo|x)e "t Utk o] 7S5 Al Hsl vl-¢ & sids 3

-

FTHAFHAS ARSI duk3) 53] spddol] el g e QXS 7R Utk o] |
2 FPEE AMu|2e] AFER o)Foly APl Ai{freedom of establishment)) o} 2
ARl 718 ARG Fe HE Bk

Hhdo) A AL s E FAHS vl EF3E o)Fo] o] US|t FEAPHHY b

-

) Zg 7} 8]ESE A,

) Bef A% L,
© FraAREdE 9ee

3) ECJ 15 janv. 2014, aff. C- 176/12 Association de médiation sociale ; Semaine sociale Lamy 2014,
n° 1618, p. 11, note P. Rodiére: ©] ARelA] FPAPEHAS 224 By ZEA Y g AR
AE3 Helg nASE FUARIRARY Arze) YPH TEES R ol Welt 7
£9s 7H v AgelA] duial dith oleh 22 ofEt FHARIEARA] BE AR
HTEZARl Aoz F & 9rh

4 ECJ 11 déc. 2007, Viking, C-438-05, esp. §.44 ; CJEU 18 déc. 2007, Laval, C-341-05, esp. §.91.
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o) ARA FEL Ptk APAWRAS] YA fAANANASNT Bx AT,
A7} 2

AL HEST YO oIE FRAAHANYI) dojse AL meaA B Aol
Sede] BE oleld FEL A Aol AT e BEU) 47 A9
A7} ohd § e FRAPENAS] BB ol o]2F olf Laproln Tl #

=
FHel #Hg gL wlg Aok =EHAL gAY AE olFE e APES Ak
AA(=FHA L1132-2%F, olsh ‘szl A, Fig FA(a gross fault)d] H-E A

H
ashs Ae SRS vk T 9 e e T

- R~ e OiRE otk
- HET] 3PAS AFE F Ut ol TARAHLE AYPAS ATFE F gtk o
vtk meba 9A 7IF FYS SRk DAY Hixge ZE2AEY] Feddd of
T dEks ‘:’]7_4 I ‘q—xﬂtlg‘}:% ZEA 3] T45EES Ve 3ge] AR ol
AAAE AAET 4 gtk ol= 37]¥Y(Cour de cassation, ZF2 31

1.2. & 37k o9& 95de 54

97, vIF E= 57 gel Zoold sigEe A Aot ol sy oo
& Roleke ojultk, ZEASE w=EEH A4 glo] BT & Uk Fol

AC)

=
(e}
»
(o]
)
(o]

5 ECSR 3 july 2013, n°85/2012, Semaine sociale Lamy n°1616/2014, p.5, note S. Laulom ; Revue
de droit du travail 2014. 160, étude K. Chatzilaou. ©] Aol 23] oA AF3S+ CIEUL 2007
129 189 Laval A& WolEQl “Lex Laval'olg} Bl 29dHe FAS@4S guket
o= 7FE,

6) ECHR 21 april 2009, Enerji Yapi Yol Sen, req. n. 68959/01.

N & Aol 7 e A JIThEES 67 247).

8 19464 AWl HEHTDS 87 1958 M.

9 Soc. 7 juin 1995, n°93-46448 P, Grands arréts n°197: “‘:]'i-ﬂﬁé‘lF% HHo 7 QAFH ZEZAE9]
e PAE AZsiAY Alske A9E& 7R ko - 22 HERle] ZEAE tE T
£8& 7K e B4 AR Arzks S 5 ok

10) Soc. 19, Feb. 1981, D. 1981. 417, note R. Bonneau: “xF-A|&2] ARV} = 5%3e] 240 = 9]

=
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2 Wildeat strikesThal &)= SR AP dAFE2 FHoloh wAAEe] Ardr=

QTkin WIS T BelslE FHskn Aol BASHeE 2ol o3 el A%e
Folckd) Pel W, mExFol} a4 s BAYES FAT & Yok 224
FEoA U4 ke S, BRG] o)A Weks siglolet BAE Foltk

€ Y, A ARiskA ws A, & Z2AES] Ee ARE T8 It

1.3. =9 259 A0 Ao n|x]= o3k

b

59| A= gEtEt(Allarde) HIEE BEl= 1791d 39 24 2 17¢€9] dladA
7193}, =F ] A 3r|flo] slshe 7182 AANE Aws] debd dWZ dEe
ofUthiy) I¥AT =59 A= AYsiAl ReEa gl Fas AgE rieith

O 22450 93S AR HE ASTRE Ydhs &F 22AES J%A & A
7} ok S2AE oW J3AE oA strikebreaker)’} 2 HEE VIRIYh I §
A Al431-1200 ofsta utol] o3t 5o] Aol thek F=ele] -2 15,0002 ©]
ste] Ha T 19 olske] FaEolth o2’k HHILL o] FoAA| FrEt=E E e 9
o] Atk =Fe Aol e Welle SYHoR s Astshe T RAMK A
AT, a civil gross fault)oll &gt

=FY A 53] F 7HA HollA Aoy E ARSI AR A AAE=TY 4A,
=7 AT AR B7E Aotk

AGETe] A9} FHste] IAte] EY e O FHE 2t ]l Fofshes EEY)
Aboll BRE o] ARZE Ath wEe] Aol ik Wit e @ ARARs 1Ed 9
tiste] AL 5 vk Aol gr|de] JRoln(sld ARdoA AMARE 4 2E2ARE0l
Ak EYls AL AEsidths HE A5k EEoh.4 dev dF ZEAE0]

FoiA)A] drh= olF=E el EAe] A Feth

“FAlEY] ARTE ZEA Akl oJ5f) o] FoIRIA] T o] fihe 2 11je] iAol A

A k=0 Soc. 3 oct. 1963, Goazioux, Bull. civ. IV, n° 645 ; D. 1964. 3, note G. Lyon-Caen ;

Grands arréts, n. 188.

12) Soc. 19, June 1952, Dr. soc. 1952. 533.

13) gy Fofo =ik HHAJ PHY(Conseil constitutionnel) oFA7EA] o]# g A-FE AHA
A2l QgelA) o Itk 2EAe wEE FASAG 22AT} Aokt wFL Huske e 2
A= WY == 721 =59 Aol Hisith Ty aHolA s w52 Aol 9 dEl(the right
to work)& &£53HA| R Zlo] Fasith T Jdle] 18E Aol 1946d W AR
7 19581 ol 7FAEE Uth 4T dEle AGRAH AL sl WA AE g
9 Age A4 dEE FAEL Ao

14) Soc. 9, May 2012, two decisions, nos°10-26497 Pet 11-15579 ; Soc. 13 mai 2009, n.08-41337.

11

=



L4, AH-&2ke] AAA Aret 34l

A 2 719l Af(freedom of enterprise)2} B8] =59 A+ Ay ZREH EY
3] Rodn wdHde BAFow ARgAte] AAA delE ARt wgddo] Al & 1
A AR Holal tE QWY A mRRIVIAE BREHTh ol ddHo] ou by
definition) AR&AF] A% Aol Hth= Soltt Huh AH&s] wepH aahmoa A
A e AAR Il A 4 gloks Zlolth

1 o= Thed At 9l AAERRE ofAE Rosta Ao 2RE I/l AAE
Bodth 193 rRPVIAE BAA AHe w7kt 22 39 dHo 2R E ARAES B
SEANE ZEAE0] AN E Tl AREANY] Y] AT HPERE ARRAE HEsHA

[e1 A=
5

FRAEYS DY AT 4 22). AAAL FE Aol Aol AAE A
27} SaElofo} rhs Zo] o] el Yatelth WA sigle] Wooln wHHI A5
ogt Feltt. @l Wahd e Aol FPPAolA Yrks Aotk Itk FUAPTEY
o APAL AARE A B ASE B & ik wHd fAsA 95} $9
AR YA T FAST HYRLS AR ARITHAF 5, 6 B,

1
R

2. 241‘?}

(o}

2
oX
Ao
o
Ho
1o
1
Ho

2.1 A sie iy WS

A gdo] Heleh AAs] Al 7HA] Algho] Utk

15) Soc. 7, July 1983, n. 81-40191 P. HFEHAEC] = HAE VIR 9= 4 Aol
gk A2 s AYsehe Figt FAo siEsittal 2 tE AR E Soc. 10, Feb. 2009, n°
07-43.939.

16) CEE. 1, Apr.. 1992, n° 112826, Dr. soc. 1992. 689, concl. D. Kessler.

17) Soc. 26, February 1992, n°90-40760 P ; Soc. 9 mars 2011, n. 10-11588.

18) Soc. 21, June 1984, n° 82-16596 P., Dr. soc. 1985. 19, note J. Savatier.
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A sigie] Rolo] W ARoltt sigle] Adel APHA W HAWEE Akl
Q wolty, EAE PFERA] ATolTh WaldE] el Sl ZAT] Al
Wy e Se) WA FEAY 5 Atk AE PR w9

]
TEATE SAEE AHAY B Aotk o] s & 2Elste] Favith

Jut

211, T A1 2AL) e

selol] ook Tl AYH 9T SEE] AT wRAF YA Akl

A9 Y9v} ol Aol aas FEekA Fohd Aol APEA 9] wEe] o=
Ao o o HEHA okor] TS0 P9I= Ackelutow ZFHT, Lol ofn] mys
o] “HgrHro] ejmjahs vk Mk moagold AW A”le] Welolr] WlEoltk1. #

), oAl Y Ze F A 84 & wrAZe] ARe 4gH el

N

2) =RAZY AW AR
Ao FRE AW Aololol Ak WA Hilol} HEA AAy 8 e
oleli Bl Be AojaAsls ATe vgle] Wl el Uk

=z pEgel AEA Yol
al SAY WS ARY A FRASE PRe] YRE 3
AQEA gkt W 15 WEEA 2ok, A
AEe] ARE B8 FASA ke ol FE v} AT ZRAAUEDR)S] 22
Agol el s 2e weolfrl ALEUT AUs] Ba) o] wHANE =EAT %
A7 ARl sealA 2pr] Wi TS o2 AAHUG)
olefd Ae B3 wEAT AR} A FTATIA 2T A 5 AEA A £
a8 Fleke AgelAE 1Es) Haln) ols maa St @A) =olE T k)
o] Aol Taled FAAARAL ZFone @ GA4F A0 R, Dilek AolA 5

19) £3] Soc. 18, January 1995, Soc. 18, January 1995, Publicom, Bull. civ. V, n. 27 ; Dr. soc.
1995. 186, note Ph. Waquet ; Grands arréts, n. 196 ; Soc. 18, June 1996, Bull. civ. V, n°243,
Grands arréts, n° 195 5 a1 d}gh

20) Soc. 5 March 1953, Dunlop c. Plisson, Bull. civ. IV, n. 185 ; Dr. soc. 1953. 226 ; Grands
arréts, n. 186 ; Soc. 16, May 1989, Bull. civ. V, n. 360 ; Soc. 16, March 1994, Bull. civ. V, n.
92. H3 A (the Conseil d’Etat)®] ¥ 2 &3}tk CE 17 March 1997, 2e esp., n° 123912,
Dr. soc. 1997, 533, obs. J.-E. Ray.

21) Soc. 16, March 1994, Bull. civ. V, n. 92.

22) Soc. 26, January 2000, Bull. civ. V, n. 38 ; Dr. soc. 2000.451, obs. A. Cristau.

23) E. Dockes, Insubordination, propriété et action collective, Sem. Soc. Lamy, 1631/2014, supp., p.
41.
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M-S “guSo] B 3ARMe] B “wExfe] Aok Wl B o dwEel o
AR5 olela BASATEM olefdt olfit YR ABAES TRE BRI IEEE 59
8 A% 2RAEE BEE)] S8 o8tk U4 Bl Isle wrAIZe) $H
7h oA MY Yol RES] 7L Ak

f
Y
e

by 4% a7 Pelsle] B
mosgold Te AYH a7 E S 1 AL anow wn

ol agle v§ WA olsiek

MR wEel m AT wswlel BEE 820l AR aToltkay AR

o5, AY, 7Y, AF SO B ATE AP ATk EF nele] BHLe A
o FEE OIS Y £ sl ¥l a%] + 200, Aue ARt A
Y UTK3). 1L

j,a
n 2
rlo
%
T o
o
2
N
f
=
N
)
QL
iz
o
rlr
i,
e
S
bt
30,
0

(4). JEM HGAEL AEC] 8= H}— J+°4 I AA sl AFsH o WHAE
o HTkS).

- bl) AFSAS TEHE Hojd a7

ARgAL HigE BRke glont A3zlel tidt 2FE V1Rl ZEARES uj]e I
ghHolth 2007 d RTM ARAOIA 91L& wl2Aolf Ald=r2] Aol Rish= oItk A
|41 RTMARE 183 34 ZAdl tigd 3o] gl F4dck 1eiv prjde “22
A= 875 5L 5 AeAd #3 AREARY] FEHe #jo A o dFE
AA =thra e FARTE2D 20061 Lamy Lutti ARAONA28) ARSAR= AFRE AB4E 7]
HFola, e Aol 937} AA FHAAF Aol wiishs A=zl Aok oA
+ o] S ks ARl Aol

02 ARAR] ZEARES AAIsE] §d YFAtiutY(external sympathy strikes) = &<

e

24) ECHR 17, juillet 2007, Dilek et a., n. 74611/01, 26876/06 et 27628/02, spec. §; 57 (case first
called Satilmis and alii., but corrected by 30/01/2008 adjudication).

25) oA Soc. 17, December 2003, Bull. civ. V, n. 317 ; Soc. 18, January 1995, Bull. civ. V, n. 27.
Soc. 30, March 1999, Bull. civ. V, n. 140 & i uv}gh

26) o A] Soc. 15, February 2006, Lamy Lutti, n° 04-45738 P, Bull. civ. V, no 65 ; Dr. soc. 2006.
577, note C. Radé (national strike against the new pension law) Il H}R

27) “La capacité de l'employeur a satisfaire les revendications des salariés est sans incidence sur la
légitimité de la gréve” Soc. 23 october 2007, RTM, n° 06-17802, P. ©] Aol Fs|A= E
Millard, Encore et toujours a propos du droit de gréve:-:, Droit ouvrier 2006. 430
(http://hal.archives-ouvertes.fr/docs/00/12/57/77/PDF/Doctrine MILLARD 09-2006 _corrige.pdf) ; E.
Dockés, Lafinalité des gréves en question, Dr. soc. 2006. 881 il Hlgh

28) 23k Soc. 15, February 2006, Lamy Lutti, n® 04-45738 P. 33l ujgh
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3 FPAA Ao Belk Tt BAZA sIlA =ol8 Hh Q] whRel] o BA:
obs) HHA e ARFolth) (o Ert AT S o] BAME FEIH= ba B

- b2) £33 27 (unreasonable demands)
Hae 222 74 7S HIEsHA] gotok itk mido] ZEASe a7 EFgAol
U ZA #ell ALY AHaE AHT = ATk ol= gdHol| wksHAl "0
ol s Aotk B ol ArE FAL ARAJ] 9B Ee sl =
3 RS Hole At Esttk 123 S A widSs flsl oo EE A
°

=
WA ol 4% A= e Wdks A wAe AAE T Hsl 8%E FEE Aot

- b3) ANEA
A= 87+ HAolA 4 7Fsd deed A
Al Tijjo] HZF9| o] ol Aol wEbi= tiehd] A8 A4 Han alternative dispute

resolution)®] & = o= S HAETH

&
e
ol
30
y
o
rr
[kl
ot
N
2
b
-3

- b4) BAAE AT BABTY FHo] HNA e AR YL e

o] U mapraold WasITE AR Afsh AR MADLS ABS] I3 LS
S gith Telel EHold o ZEAS] AgAle] A, ALA] AHPe 9
2 PelE /e onld. R BAd Ao Aene] AAH AfE Hadks
Zolt. eASe] BHEd 27E et 18T A9 PHAoR ASASE T
S qlnk oleiat 93-S TelAs) BlRa.

o it

i

aRAY zFs BARE ol =elol Ud shtel ARS s F AP ey
AAH a7k ohjele Aol T2lT Hje) BHe AeArl AHE AR 2o

29) E. Dockes, La finalité des gréves en question, Dr. soc. 2006, p.887 Zal Hlgh

30) Soc. 2, June 1992, Zaluski, 90-41368 P, Dr. soc. 1992. 696, Ist case, report Ph. Waquet, note
J.-E. Ray ; Grands arréts, n° 193: “dAHH o2 FAH Agle] AF2& PAl st A7} Qlo]
Hto] FAA=2] 879 B4 e oAl T fhdAES H/HE ALY HUiE diAE = ¢l
t}” oA Soc. 19 octobre 1994, Bull. civ. V, n. 281, Dr. soc. 1994. 958, note Ph. Waquet 3
3 bl o] AFIER 19860 o] Hile] Wako = Miawiilel 5717t BEEEtE o=
g1t FA=FATHF ALHl(Assemblé plénidre 4 juillet 1986, Bull. Ass. plén., n° 11)oll thdk
HaRgolth 1992139 Zaluski AR o] F2 1Ejg & S-S WEs| 7=

31) Soc. 9, February 1961, JCP 1961. 1. 12186 bis.
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i3k witjed A= ofy "ok o]afdh olf wiiol] AAZRX| A Withshke vy F8HA &=
t}.32) UlR-Ad3Y(internal solidarity strikes)= EHo|t}.

T2y o3k 32 AR AYE 870 aidshe AY Utk dE S AHY
Ao} 2de ARG Z2AY] ol wiisles 9 HoE AdHd=, ddAER 3t
A o= of2fdk AdLA | Withetal AATH= FHollA 15 TE) 53] HY sliael withs
= g2 Adsith ofvkeld ek sk PR oANE Al AGR) B [oE =
, & ARl 3-89 (employment stability in general)39o|2= H3S

= A Riehks vdrte] EHolth

X

- b5) 1Y SAAES TS ES3of 3k, Aol a7k HE AME AFHA
= o1 ¥

71554 A (self-satisfaction action)= -8R =T} ol= 1978 11¢¥ 23¢Y
Bardot ARBSNA AZEHRIE o] AR EQY FHE 87k Z2EAEC] EQYritt vt
A AT ol2dk TFY ARMIME 877 AAsHA &L, 22AES AHlEe] 87
sh= v 222 Fokal Utk olo] tidk SX= o2 2 SR1E viEA 53] ARTEA
Zrol| A =ol withshk= 3de] A-97F 12sitts6

oleldt T/l Aot FHAolHE FEAES FA e F4E AVIskIRt st
Aok T2 9]e 9ds] AESA] AR HA & Aolal, HAIRI slew H

o]t}37)

6°)

N

32) Soc. 18, mars 1982, Cora, n° 80-40576, Bull. civ. V, n.182 (222 283k 229 sjae] W)
3t 349d) ; Soc. 30, May 1989, Bull. civ. V, n. 405 ; Soc. 11, July 1989, Sogarde, Bull. civ. V,
n. 569 ; Dr. soc. 1989. 717, note J. Déprez, Grands arréts, n. 192 ; Soc. 16, November 1993,
Bull. civ. V, n. 268 ; Dr. soc. 1994. 35, report Ph. Waquet, note J.-E. Ray.

33) Soc. 30, November 1977, Bull. civ. V, n° 655. B=3F Soc. 27 November 1985, Dr. soc. 1988. 152
; 5 janv. 2011, n. 10-10692, P (31aLe] SIS - x3Uale] Ades ddold duvksid <
< T =Y T4 gte Zolr] wwelth)

34) Soc. 27, February 1974, Bull. civ. V, p. 131 ; Soc. 22 November 1995, 93-44017 P, Dr. soc.

1996. 204.

Bull. civ. V, n. 790 ; D. 1979. 304, note J.-C. Javillier et IR. 226, obs. J. Pélissier ; Grands

arréts, n. 189.

36) Soc. 7, November 1984, Bull. civ. V, n° 418 ; Soc. 16 May 1989, Bull. civ. V, n° 361 ; Soc. 21

June 1989, Bull. civ. V, n° 457 ; D. 1990. Somm. 167, obs. G. Borenfreund.

Soc. 12, April 1995, Bull. civ. V, n. 129 ; rapp. Soc. 25 June 1991, Dr. soc. 1992. 60, concl. J.

Graziani (QFZ2AIZ AFZE2 Hidehe= atgol ot A2 275 U] wwol &

H) ; Soc. 18 April 1989, Bull. civ. V, no 278 (Z2AFE°] ¥l AU AAEZ2e] YHE g

SHA7] wiZol ).
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1.2. 84 34

2.1.
2y A= HIE 9ge] Ao .S T3 slulgts BHY 4 Aok Aol
WiHolu daprh o824l Aer 18HTE o] d Ee-2 TAR R HriEn. oW FR{Y
oy AxE o s FAlshe Ik #2 glty AAFEIY stopper strikes’ (&
EZAE0l ogt ZEAIFS FHo] BE AL 3RS vHIATIE 9H49),38 =89k (rotating
strikes),39) ©7]7Fe] WHEZQl Q40 T 1 ol thebs] EFpAolx|nt Ao m Y
olty. Iy} oleldt Tgo]l HHo|a (ZEAEC] dv wif A daEdel nlEl) oA
stils AE3 Byl EalE W Afole 82 el sidd o k4 8ol <l
AEH APl HoHA] gorm AAXES FHelt

Tk, s185= a7 Hele g AHSAs ol SeEts] F5 Zo] a3 4
ol gk 92 A= 3A otk 7412 W82 v Atk

o

213, 3be) B AR o F B A o] 2u} Ao ol AET BE

k

A7 %5 st AR Wejshs e AXHow Hewx etk 1 oo AY
1o mapaflold Wele] BAL ABSA eherh ol makafle] RYAR DM
ol$- ThE itk

2) T B3 "ol Dot g Ade Uk
D A9 A AR AHE aveks wEEge] 4olgs)
ol% st FyAolTha)
@ WEe) A L Wt Ee ARoENEHY SYYS STHE PEAY BY =5
el Aol
$e)9] A T ARl YA, TPAEAAE UAL 208 B £ e Sl
® FEHEe] WG ANE aveks FIHE wEEde] Aol
zRzgel e ol s A B BHAL A0 @ Holtk ot UTE P}

7] Wizl ol Apde] WHelel A|71E Hh Itk oFF-E RTM ARIO] FARRE ARITE o] A}

38) Soc. 5, June 1973, Bull. civ. V, n° 360 (SAFIHL ).

39) Soc. 14 Jan. 1960, Dr. soc. 1960. 491 ; 22 janv. 1981, Dr. ouvrier 1981. 195.

40) ©7)zre] WHEZAQl TH¢jo] el AWt WYALR ehE AR Soc. 25 Jan. 2011, n° 09-69030,
P ; Soc. 7 avril 1993, n. 91-16834 P ; Soc. 11 March 1964, Bull. civ. IV, n° 194 Za1 H}3

41) Soc. 30 May 1989, Bull. civ. V, n°® 404 ; 7 Apr. 1993, Dr. soc. 1993. 607.

2) 215 49 A8 Viking AFAFF Laval AR 3 vlgh

43) 7Y 34 3 wpEh
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Ao ZE2ASES A=) MEL HAAAEES APZIdl wigsk= 2l tisl Riigich o]z
gk e, mEAlolf o RE HEI w2 9L Hishs 37199 RTM(the Régie
des Transports Marseillais)®] ZEZAEANA AoAA FZasAH 20 ik oItk AP]
Joll et 2L AR WL F3ARI- 1S 711 FFUTAH 2= 75 VY
sksh= Zlolutt. o3k ARl whthshke 98 FHoE AAHEHIUTH
@ de F7o ASE APt Hde A vt
o3t TS APARQ AogA g o FHAQ Hjer @ Zlojtk o] 3

o] B HaE glo] Jdast slo|th4s)

.| of

=
ofr
F['r'
ol
o

r
&
%ﬂ
1o
o
1o
o%
do

b) ARRSEY 2RSSl AR ANES AF &3folof A FRSEA g8t
= AF o2 A2 FHAIR

ZFRolA ol oy =3 #1838 F™ Aolvh it &AL e 3 obF o3 A
d7h s7ldel A71d v QIoh ARt vl fARE A7 Tk g SiAbell a8 o] o
BlAtoll A Dt W ZEAPE A TR ATk dijiel dis) vy 20030
oz AT o] TEAR= AAIAeE AR AR aBAke AdEHA] FRATE AH I

Absh A4 BAZE I917] wzeITk6)

iAol URBAL] BEASol olefd Ariuglel A o7} olHoR B
9 Zlolk, o] A (BHO HEEA ) w5 URAte] PE 2 Aow
2 5 B A 24, 3 oA 354 U 59, 2RAE 00 BE 5w
S 98 Zolth oMY AYA BAS 47 e 5 Uk ol ol 9 AR B
o golek w4 gtk

o SHzARET ZL2 AEH =FdARC] AHEHA e W2 one =RATAE
(workers)©] ysh= A= AR TBANY FHHo|n HEHr) J¥0E 1 9
7+ 2 FHE A= TR

Hgd FA T4 H9E FJEAemployee)olth YA FAC] W= w¢- Wk
ZFHoMe v M7 AtiF R W] wEeltt ddes E7eta #AIVE xS
AE A= Stk 53] SH, AL GAZIARe S84 oAt AEe] AR 2T
SEol] ffst] 2R @ Fe AU Aol ole HEskal =7 o] EAlel o

off

44) Soc. 23 Oct. 2007, RTM, n° 06-17802, P % Z}& 28 a1 ulgh

9 71YIE A5 oA AGAIA B st ditishs 9ty AElE Soc. 18 juin 2014, n.
12-18.589 P #a ubg o] ARdolAx= 3% Fge Fdido] o EAEA &yt o] AL I
< sdsh= oFHoll B Aotk

46) Soc. 17, December 2003, 01-46.251 P, Dr. soc. 2003. 327, obs. Radé.
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g g G2 opF gtk YR sk gkgdo] o]SlAl oleje] Hrkar k4D vt ¢
g ol5el w3k Aol fltk o3 242 thE o] AT & Uk oI =FAE
A workers) TIFE-2 TE Alo] I-8F employer)©|aL ARAlAlA] EEg A& HIA &

2 Aolth el ete B} sl s tr) AAEAE s etk

d) FZAREAYE B4 g9 59 Tt APl g A Ao AP

Ao EAE AAT 194613 Y| FaF Stoll FAMA(Consil d'Etat, Z7e] HggH
e T4 AHE HA IG3IATEAY) o]F YHsIEE Zlo] 1983
A HEC|TE9)

T HEL dF MY FTUES IEoERE uiARIALE olg2 FE w150

A5 A=) HASI)o),

ol
£
ogl
e
r{o
1o
i)
s
o
filo

3. 34

s

3.0, 2R ojst FAA AR A
o

of 1791'd 6€ 1

5o Aot kel AE BEsh] QEsiMATt =g wrES 7R Al #e il
o] AR S AR F e BE A FHAJTE G0l ETRFE

Ut 220 Axs A3 18101d FHA AUl4EE Hoh FAAHY AR esd
Ao o oI v BE DAFEERE o0 R AT AT EHe FHL
Ha 3] FFoldek Iy FEAELS 513 Fol| M3 194171 Bt T FAL
-8 ok

ZHrAl=(liberal Empire) 0= Azl ARAI=e] Z§)o] ©EFEIFE oY EEH]d

Lo
il

47) G. LYON-CAEN, Le droit du travail non salarié, Sirey 1990.

48) CE 7, juin 1950, Dehaene, JCP 1950.11.5681, concl. A. Gazier ; D. 1950. 538, note A. Gervais
(olA TS FHYe] IAPEBE AASA &gtk CE 7 August 1909.3.145, note M. Hauriou %
ik

49 1983 d 7€ 16¥ HE A0x: “FFEL HEC] 71&sh= B9 oA A4l gdes PAETh”

50 1972 7€ 13Y HE

5D 1947 12€ 279 HE 9 194849 9€ 28¥ W&

52) 1958\ 8€¥ 6¥ L E%Y~(ordonnance).

53) 19583 12€ 22 =% A0ZE.



)

(Emile Ollivier)7} 53 1864%d 59 259 W& ool HAHATH o] MEL =F9
Aol tigk AP oleke MHE AT el EAske o] MAE Adolgxtel] o
& P =E P FAIHIE FD).

18641 o] &2 EFAMoA IR B ol FAPEFIE HA Gdeths Ty 1946
do] FojAof ggddo] Ao ZlEdem HUh 186433 19391356 Atololl 3L F
APRRFE oflal WA dElE otk Ijie] B oAk dubHom ZEAle)] o
g gAIke] BAA AR SMEQATES) ZEAL A4l ngAkS FRE F de d
g dAHEAAL, Hie n8Ate FEShe IEAY FAIA AR SNERlY. oleRt
OlFE ARAR= ZMSHﬂ g Foll 2EAL AYGEAshs AL AR 5 it a9
A TEARE 29 g T sl sAkR e Zlo)r] wiEelRlth defdes

r)akgde] 5ol WY Uﬂuﬂi agAke FHEIHE TEA] i) HESRA 2S-e
BTA= ko 51%741 oko] T3l A2 AAJC}SS)
olgigt HEMoll s Ay7F EHOE AAAA = FUTtE FE AAES FETE

(coalition)7} T2AEE #3 AR Hathsy) Ve = Hw}an}w) ag)Ele 224
£ AR REA esith dHy 2eAe Cds dAels sk Al @
ol E IEA: AAIZ HIEXA %—?Ekt}.

oleidt WAL 1946 FEA T

L
O
of
ofr
o
HE
rlo

= 1950 4€ 119 HE 93|
TAHAT T olF = AP AAE FTESA B=Th AL8AGS BA AR 17
I ZEAL Fuishas o=l ddute] s FREtd 4 St

)
W53 =2 olske] e e 1 olske] gl A7tk o]’k *‘:‘7—}5& HEe dAlz o]

e AYas) Fol FAPES BAEA ererh BMaEe) Zee) w9 &

54 1848 2 2593} 29 Atolol RAFRIL -8H o] ALY AT SAFHASL 1849 11€ 27
ol TA SR8

55) 1940-1944d HIAAA A71E AlQJsta 13T

56) 19391d0] M4 wjEol Tde SHAEHULE A RE HIAIAA(1940-1944)2 o] FAE X%
3tk

57) Civ. 15, May 1907, DP 1907.1.369 ; note A. Colin ; Civ. Ist May 1923, DP 1923.1.66.

58) Civ. 16, Nov. 1927, DP 1928. 1. 33 ; Civ. 5 June 1937, DP 1938.1.23.

59) Paul Pic, Traitéé lémentaire de législation industrielle 1st éd. 1894, p.486.

60) Cass. civ. 16, novembre 1927, DP 1928, I, p. 33.

o) FHA A224-1%
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8,63 RIS 9ol Ashs B T B2 IAPEETE AR Foll 2L = Atk

e ¥ 7XE TR Bask A

- AR} ol T AR G civil faul)E ohip] BEHE dele] ARl wEAE
o A% 2 A

- A, ARA, ) F T 5 AT He g as)

- BRI AT 1% ARl o JARAE AASHEAE UAEYE fAsh=
o] f+=2

186410l TRl e FAAAZE AX=HAE o] ZeFH oA
28] A Ehs Ho) S oR BgUX R HolEe A&
38 HEFES WA AR B Pk

T 2@ syl O4e] sajel B9 ASEAE 2lE A 2T offlE e
3 wFAFE AR AU e wRATe WY AARE AU =5zl AYS
HRlshs #d#Hse] ojojFth

HE gR sk} ge] AEexEs AT RRs) HXE 18649 ©)F2(1939-194413
Ael) ZR2RAA ERAEe] AR O Al AS ERo] oyt

A ZRroA LR APARIZFA wRAFe] AR EE U HE B
ok ol W o] oA W] dEA WAels] wRolch oldt W] A
7b FAPERE SPIAR, T (faul)el ST Lk AlFHYe] MRk T wpo] F)
@ Zolw S 2RARE AP FHE S AthEPagdld FUe e Faka o)y
]l Zhadoll sigaieh). o3t Y2 Aol ofs) dAs] AR SADTHFE).

AP ohxet 2EAe] Aol AFHE FUhF Falolet BATkE WAL o]
A== Zlo] FElHEd 2 Ak UAe] =ele 3ARe] =Eok bEY) wiEelth &
2 9ol 2o ARe AHQe] 443 AStHth: e AAR dth 234 YrhE DA

=

Zolal 1 el de @A 2 Aot

wagEs} AsAG
o)

itk A AL

i

Gale] Flel] BHMAC=TAT] HAH ARl UiF dekHel YA} BER &
ABTh 2A0] A B SR

62) FHA A222-7% o]s}

63) P A322-1% ©|s})

64) FHEA A223-1% o]}

65 <ol 3.1, 2 Civ. 15, May 1907, DP 1907.1.369 ; note A. Colin ; Civ. 1, May 1923, DP
1923.1.66 ZaL wl
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ZFROA ffol Z2 IRkl Al el Hdd 2eEr] W2l b

TEARES] AL7E AL Aol el el vk ATjAEA HoHnh

TEARES] L7t AR Aojdele) WMo del A &tk I olf= oY 7Y
At} FEHFLIo)7] wiiel, olHAI HAA(EAL A, Eel A el 5= Fsl
Al 371 wEel 5. ofH ALTF AR Fele] MFolA Blojdts 212 mdFe ffRt
7] wEolth olHT ke g TEAIAl AYde 25 o e ol EHES Ak
Hholar, A tide] H= Folth mEe] Aol gk Wele FApEFolth. Aol =
Aoy Fetoll Z2AE HNEE = e Bl FUE Jde Ak ol BE ES
R0l ek kA FARAlzRs 22E] e B we 2e 28T dels
Zzto] oA T SR o2 AAEA] Fethes Ze oviRith B3k TRk 3
A B9S2 Aoyle] dFEe)] W AAEus Aotk ARk FAHAIAIRRE 22
ISP e A e Jide WHATELe] s ARSshe Zlolnh o= mhA] Ik
FHo7h AT 7IAE 24t He AAE o Ee= AL T HHE Aesi] 4

ali

Lo

¢

AW

o)L ﬂ%ﬂwf Az og wednh Hdo] (53] Al EAF o o= Aol
oo AeAe WA AAH AR 2R 44
waiﬁ FHRE A oJuldch old@ WA 2w Aelas) Held o (@Y
) W97k WADTRE Ao] 1B Aol HAL MHE T 8A0E sl
A ol ®t 2ale] vl ARl nese Al A9 ARl Hgold BaR
e Aoasleks B wEe] Al Ao sefsior ik
of|l Y} P THTSF FAL o Holxtk o] WA AL AP
Aol A a7 e FUT Tl BelBSt okd el Bal Aurt & 47}
3 Zolck

- GAe] ARET BAR WEI B} A 2709 e

20084 T7IAL o olge AAE BANUTO TR AARAFAE B 5 JdEs
a7] 9isl Al Amqm Aefajerlge] AR 2t 15 BaE Rl AR 2
e A 5 Yok oHT W9 34 Bk A%HUT, TES W £ oSk
e Amuu YA thall =Fe] Afol tie PelHz Ak A w19
o gagele] BAL WA AU e Apfol UiF AAA Wt ohieh v 4

o

[0

g

66) Crim. 3, juin 2008, 07-80079 P, RDT 10/08, 603, obs. N. Olszak.
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B9 wre] Afol tid Walel wls- FA8) meon), WYL < %dﬂ e )
wolo] B7)9le) Bee AAoRAe] WaldFe] ofujsls HE Bs RelEtia A7
. % % Bwolel WE AelAgle] oA Wal T Wsle] Agol B,
o a@Ths ojult) sjalo] Aol WSl F™oIH Zo] oield 84T F Uk S

i

il

AU evlen
4. RIAHA 4]

4.1. GAA w7

Zgro) A wijjo] FHstE o|FE Aol ik EsfuldATade] s AlRIA|
UANE =EA FHATE I-E 1979-19801 0] F71UQ EXANAEAS|ADY] F8 AR
Aol A=A Exales 3R HYS olfE TR F8 xRl CGT
FUE AF A718oE CGTolAl 2 9wt = esd=® igf 13 59T f= ulA] 220
o] widg AFo]l HAEHATLE) Ziro] mERyt A ZHr =eEfe] 2AEe
drzloz FHekslthollA o]2dt FAe CGT2 AE et Ageldth 2t &5 F
sl AR dHEEIAIRE o] ARdo R Qlal] ARl Aodeel tidt &l Ao
A@Age] B3] =it

Aol el= AR suAY wrlolat AREARY] ddke] tigk Algtelt). o3l Wt
A E o BlE o] JEn sttjete el dAad] AAle 5 WY 998 dold
ok Aoy eie] tig WIARSQlo]l YAl IBETHE Exge] AE AAVE fElEth ZRs
o] AollA A olE Al SlFATE 1981 AREFo] AANA FElFa, 23
< o] ZAE tEUth

19821 109 28 HEE AHsA 2 Hte] 22 3 108 o AY=UTE o] kS
A Ao Aol TG dP9lo et Z=AE =E3E2Fe] I B 24, =EXS
I A tig Yekd wAs AP, A =EHA L521-1%0] WEoR H ool
th68) o] AL “AYPLE ANO R s AP AFoA] LAY Edfell gk wit

rr

o

19 i

o

b

32

67) Court of Appeal of Anger 22, oct. 1980, Dr. soc. 1980. 547, note J. Savatier ; D. 1981. 153,
note G. Lyon-Caen.
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AT4aES FASR oItk o] Aol AT FYT dol= FAHFRE U3 Eaot A
o9 WA 24 T PR QU3 sk

e AHYL 1982 10 2299 af ko] Fslixke] del, WA WE, F3F A
Holehs HollA el et A4Frhe) 1§ oJ3]e S AAE FolH
T AEE 993, E=oA B9l Y 0] Utk FAF R mr)doe] vt
EHeeIgo]l Aol 9 AAte] Aol WA ERPEE A AT MRS HEd
| AR AT ol2dt AL A Aol S F & 25 Tl 1982 11¢¥ 9¢ H
H|$E = =2%T)(Dubigeon-Normandie) AFA70004] B F]SIT)

Ayolayeol thak MAY S WA A1382%0 o8 FEHTE Fxo| o9& “ERlA
E3E 7HE Ao dels Ao AHE ESE AR AolAl EElE widA & gF-E
TR o] e Al 7R Ade, S I, &8l A e JIFEAE avik Al

& T 4 A AFEA Ao St dlde] AR o 7] 8% 9

o

Z50] =28t 7MY T8% AL O 2T xS 22X Aile] defd st
Qe Atk AT o] Qe Al o2 1o IR QAT &ajo thefArt M-S
Athk= Aot

42 =X 222 AAlL] 9ol disiA R A A

AeA] =z BN AR (AN 2] Aol 39z s A8 EsfEnt
ozt Aol 2= sl = Ae] Aol tisiAE e FEITHIHA A1384x A4
). ool TAstA ARARE mEEdte] tlEAl B, E=3del os) AR Esfol the =
x| Ade FRsIA

olH T FA WolAA Wt e AYe AN SET A AL A

2 O TRYEY AHAE F(master) £ 07| wjZolthTh AYojsie|e}

HEUS o =5xde] =3, ARl AgAelA =5 EFS thESh= Ashop steward) =

68) "Aucune action ne peut étre intentée a l'encontre de salariés, de représentants du personnel élus
ou désignés ou d'organisations syndicales de salariés, en réparation des dommages causés par un
conflit collectif de travail ou a l'occasion de celui-ci, hormis les actions en réparation du
dommage causé par une infraction pénale et du dommage causé par des faits manifestement
insusceptibles de se rattacher a l'exercice du droit de gréve ou du droit syndical. Ces dispositions
sont applicables aux procédures en cours, y compris devant la Cour de cassation"

69) Cons. const. 22, oct. 1982, n° 82-144 DC, D. 1983. 189, note F. Luchaire, Dr. soc. 1983. 162,
noteL. Hamon.

70) Soc. 9, Nov. 1982, D. 1982. 621 et 1983. 531, note H. Sinay, Dr. soc. 1983. 175, note J.
Savatier, Grands arréts, n° 210-211. F=3+ 22 29| Trailor AFA(ELS 5 Far #vhgh

70 2)9] Soc. 9, Nov. 1982, Dubibeon-Normandie AFA.
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7] Ale) dde YAksks Zlolar, L= ARAle] ol thefiAvt e Mt E
g2 1ol gk Aglo] glrk72)

199013 7€ 17¢9] AU 41389 2(Générale Sucriére) A1) £ o|th73) o] AR
A ZEAEC] ARSI JARES b =5 AHE HHo=w et o]k
Aejgels FAEH, A o] M =AY ATt gk EAle ¥ =EERHel s
FEeterk she Aotk g =ex2e AeiH AdES AN et A
& 8493, 2EAES 9ol vhlske oW A= AFsHA wdth 238 =E 22 @
AL Ao et Y olEd olfrE FAHAS AHAR QT &5l

g =Xl Adds AT v pde S 22 olfE FAWde] WES
71k SAEe] HIE S AN = RS tiEske AEolAu AR =5x
ol e R s ARIF R Al A FAE FHSA| ¥ Aotk 159 B
ol 259 ZAelA x| BT otk e Bl gk Addo] §l
oh =TS 28R 2] A1) Bl tisiAT A9ds Rl Holk o] ARieA
et WA AARAAE AsSS otk =EExEe 2 2 dEAEe] ¥

g =

T U skekar 878kA stk webd mEEd ofd BEMASE shA Wity olT

o o
%

ol

il
3
e
rr

i
od

}T)(Dubigeon-Normandie) ARAE % AL =59 Afo Ojsh =g
Walel tiEo] AEA7E Ak 9 B FlER AP mExde] Ao ik
ek A=gS 7O JYJARE o 2 ENIAE WAHCE a7% vt /I

o Bglo] A itk BHAII UIF wEETOZTE HHH AL YA ¢

A o X

e}

5

Slek9 whebd of| AQw QIgEA itk
A1 o] ARG The AbdelA Ao gEApt @el Alch et AR
YZAT. ol =FEF A B AFFo) B2

72) Soc. 21, janv. 1987, Dr. soc. 1987. 426, note J.-E. Ray ; Soc. 17 juill. 1990, 87-20055 P ; Soc.
19, décembre 1990, Société des Kaolins du Finistére, Grands arréts n° 213.

) 2 F FARE F A ARIE 17, July 1990, n.88-11937 P., 17, July 1990 n° 88-13494 P. il
uheh

74) T3 Soc. 14, nov. 2007, n° 06-14074, Syndicat CGT et Fédération nationale énergie V.
EDF-GDF il ulgh o] ARelA Z2AE0] 7h2s9f 1715 Attt ARgAE ol2]dt Afthe] =
T AAo) o3 o]FoiX QS YFL & ST Wb E xS ol E Aol o
g AYE AR Fshrh

75 Soc. 29, Jan. 2003, n° 00-22290.
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43, 222}

rir

2 22 A1) Figk I (gross faults)ol] ThafA g A AT,

Ol ARAl tiZk ZEALS] AYS Eshs IrkdHoItk) olHd AYATFS 1
Akl Sle Aoz AAAAE AR Tl I &= AREAl ti sgAEe]
Y= ARlshz Zoltt. TRt A2 =3 AR F(FFER] RIelAe] Foi 24)
Q) min} op/]g} 7<4 J__/]x«lo] J/]./\lo]o} ];%]-1:]-

olgfRt AT T2A e ool AR IHelME 18] FaskA Knh AR
[FolRl I SRR ARANIAl ESiE Tishe o= olsjldnt wEhA
AL o=ARI Aotk 8 AR o] T o Hrith SHAIRE Aol o)A
o] B AL E3) T Ao Brid
YL 71 de] BN =0 AR Bkl tig e T2 F
Q1 = 017“1?4015}

i)
o2l
=2
R

o

44, HAel gt Age 924 449 FAZ AF £3fol AL A
9 At

Aolaygl Tgel A BHASIE AT ALGAE BE L] £, TRRAE] iR
QAT 4, 17 e &4 5 RE Ealo ARE AV ol HABe e
2 ojFolAA| epeth AR HAH &3 7k AABAE QIBslok sh7] WEo|T. S
A e AR W) el el Baaslsl BaAel Hgale] THo] Fasith 2y
Sl weie) o211 BByl e W AT me e Aol F2)el
o AR B BAE AU 2TE SEa] B deHolA e wRAlgel Hu
ARyl MR ] B3 e AR BHASL Y S ATG2 B,

76) Soc. 30, Jan. 1991, 89-17332 P. (FAR B =59 At Wafol ik 2ol YFH AA),
Soc. 26 Jan. 2000, 97-15291 P., Dr. soc. 2000. 451, obs. A. Cristau (EDPoX SFH-IAAE =
1;_]-/\]7] ;<I;<4;<4o]_,_ HOQ X]}\])

77) Soc. 27 Nov. 1958, Société des forges stéphanoises, Bull. civ. IV, n° 1258 ; Grands arréts, n°® 47
5 D. 1959. 20, note R. Lindon ; Soc. 21 Oct. 2008, n° 07-40809, P, RDT 2009. 112, note G.
Pignarre ; Soc. 6 mai 2009, n° 07-44.485 P

78) Soc. 19 novembre 1987, Bull. civ. V, n° 654 ; Soc. 13 janvier 1993, Bull. civ. V, n° 7.

79) Soc. 1, Apr. 1997, Bull. civ. V, n° 131.

80) Soc. 31, March 1998, Bull. civ. V, n° 180 ; Soc. 1, July 1998, Dr. soc. 1998. 850 ; Soc. 15
May 2001, Bull. civ. V, n° 166, 2e esp. ; Soc. 17 Déc. 2002, Dr. soc. 2003. 448, obs. F.
Duquesne.
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e S Aol EHAATE BAshE g £
e g o 2 RE] WAYZTE o7 ESiE WA EHIYSE A
= AYAE A3 Aot} webd o gk ssulde S 4 |l

EHALIE Qg At &dle widE & itk A AHH R AdEE olHd &3
TS AAske A AREAIAl oA ol dolth

QA 459 olEles BT B2 Al Aok BHA0 I AN B3 1994
ARdo] Gtk o] A4 FAo]l AR ATEATE AREARE AFEIASNA AFT ¢
ol theh Esful S Aok r)de EHAASY 4B =5 B 1] AAATL
YEHA FATh Bodth 34 At dFEJ o, HAS AdAEe] S AdEHA
FuriEts fdEAEe]l & do] glslEs Ao = Zloltk. AR S 3t <
HHAE UFSEA stk AR A" 7108 AHAR Edlle ASHA @k, 4
Hdo] zpalol] thatk &S 1= g HUIE AS uhal 3kiTksh 20073 EDF(FY
A71FHA ) ARdeA RS BN 2 ke AhE AR AN 28y |
FE AAE olFle Ealjol] B3 ARME AREARE AHe ElE AE o1 gk o]k
o= &allol tFt el AU AAHA Rty
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cEAE =3 flok 22 WA Zﬂ«l%‘ﬂoﬂ Holg Ae OH’TE ARkEde] dRel gk

9l Zth= Blolth vm%—e— iy Aela9irt *F%XMIH] TVehe &8l Al Oig 224}
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81) Soc. 19, Oct. 1994, n. 92-11795. f-AISH A2 Tl W2 &3E 1ZFOo 2 Frgh Ao=
Soc. 16 June 1993, n. 91-15292 F31 ujsh,

82) QF9] Soc. 14, Nov. 2007, n° 06-14074 #3 nl=

83) Soc. 11, Jan. 2006, 04-16114 P (EZ7|A}E0] S A3HA] Za 7EALA Y] He Aast
Ao R Fg whAlle] o] AH).

b
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4.5. 520 A AJoint responsibility)

719 B Ao =e PHAQ 9] oA o] Rzl EHEeel dHE 224
59 FEEHIAAYES AF3A LTk olgfdt olfE AMEAE Y SEAL A E)
of® YAE AT, olHt YR U3l ofE &E37F BAIEAE Yo k. T &
2A= 284 4FE Sl disiAn AYS Ackss) Z2AE ko] FEEHIHe] o
AEA] FRol eI 22 1] FEEHAAAYE JIAFHA Gtk 1Y kEx
g Folle FEEHANAYA] AHE 4 Utk

ol FQ83 HEE 0=x TEAES 9% Ao Hilth
o)3)9] FolA BHAAE dhs BHAE S 9AE

o b
2 PEY & Yrkso

—

Lo

Y (employees)?} HIFZHY(non-employees) {Fe] ©]2igt ol 7] ARS|E{Social
Chamber)2} TIAF A282nd Civil Chamber)e] Z3lAtol] 71918 AY = o, wda9]
e Ayd 5 Atk FHEES AFdY EfAlelnt 1gjar ol=jt el AYe 3
doll thet Ko S omed Ent ohz} Aojfe] mHoA ezl o] tht o= Ao
*ES ofrdith

4.6. 73] 9 &8l

Aol B Aol ol fE 2RAEL Amshe A 2uAE] Eed Ao
2 e E3l] UE WSS AV Al gl 20 itk st B EY

<= F AARE Wt @712 AE7HA Esfuldade |tk

AgHoR mys wAlES AoBs] WAL WAS FPHI AT Yckn T
S ool SR TAES FsaAT ouA BHE AR, te deded Fod
Wsfe] TStk dela old@ A ofE SuF WE glol AukHl WPAsEel Y

84) Soc. 30, Jan. 1991, pourvoi n°89-17332 P.
85) k2] Soc. 30, Jan. 1991 a1 ujgh
86) Civ. 2°, 28, June 2007, n° 06-15.744 P, D. 2007. 2031.
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olo} Belse] AYE Te] FAA AT BEaAslel o AAAU Tlel el
ope WA AelAsll tidt ARGl TEY Ber) Uk 2 44 Bx i),

5.1. A3 g A AL EHPS

AR 9] Folle ARgAe] AAEL AAET webs ZEAREC] IS Fskal Stz
AAZA7E 27k 0] Yoty I olfi= vt BT 3 Soll ARSAR] AAEE
At AAEe] glohd AARE doiMe ¢ Ik

olFg We] Fajt Aoyt & 7 nh TR HH(eTHAME TRIALE o=
ARl e ouehe] 4 AHARE sid ZEAE g ¢ ATHL.2511-15). ]2’ <
o= 443 siddEn sl Aol ofshd, TRk FHdo] o ARAE AAAES &
T oksn AAHAME ¢ HRARE olHF AR Fasith 9w AN 2 T
o] A5 WA wZo|th4.4 =)

ZFRollA o SAHA] k2 FUF EAle FUIE o] Aol sjarch okst A
AZA7} 7FsRA ofFoltt. o3 A= fHOoR Holop Eigsitta ARty mE A
L2511-1239] del= d43] sid=ofof sha, FToist sde I AFold ARAPT aig <
22} AGEAE B ol AAE F fle AEE 83 o] wEel Tk
g 83k AAAMES BFdel gl7] wiEelth Iy ol#ek side olx7kA shrldo] <l
A% Hk s Aot

g
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52, WA Aoy

2 AlAsls sglo] ohn AYHe] 24S FEFA ] Wl ol s
ZEARe Bed 5 9tk AAAe AAHA gor] ARSI} G A9 A=
s4don AT dE Sol HYe wTAFe) Bebd ol Akl AA ool
S SRR olgd Hdo] FUEAL oEAel AY War ¢tk AT A7
(A 255 B AAAR] TFssiths) o F2 AN FAEANS) 14
e e o A% FUe A% AANEoR P 5 Yok

2 AANE S B 5 Qlrk 25 ARl TEHE Ak A5 ¢

87) Soc. 16, Dec. 1992, EDFc. Moens, Dr. soc. 1993. 291, note J. Savatier ; D. 1993. Somm. 265,
obs. E. Dockés ; Soc.7, June 1995, Bull. civ. V, n° 181.
88) Soc. 16, Nov. 1993, Dr. soc. 1994. 35,rep. Ph. Waquet, note J.-E. Ray.
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- &8 AT FEsi] 919} 22 AolHe] ol QuE TR

I 44, 4L vk

- 198293 11€ 9 T~ Y FHF(Cass. soc., 9 Nov. 1982, Dr. soc. 1983. 175)2]
W& 1 g

4.1. 9 42, 3 vl

- 201339 FZX(Peugeot) HIYAH HF sl I AA WRE EFO=2 3= AT
2o AZAd T £ Al
2.1.1. b4)2} Soc. 22 November 1995, 93-44017 P, Dr. soc. 1996. 204 31 nlg

- ‘Régie des Transports de Marseille’ AFdol] gk =&~ il A4 W83 1 <
2.1.1. bl) ¥ 2.13 a) @ Fa vl

- 2012'd EDF ARIAY &9A1ke B3 dtew Z2AE A3 =54 ARAE A4
2 3=y ZEAES0] =gdA ¥R AZe FIE 878k Hle AGA o

2012'@ EDF ARAolAM 15079 st=g &2AE°] EDFE HUE 3L stk 159
87 ARl ARBAR]D ollaEssor)et AAS BEAIokS 7BAlStERE Zlolith o] IS
A3, Aol BAE sleg TEAEE EDF AN AES] dAEE fAIE 4
AATH 2L 5G] ARAR] odlie BEAIRS FAS  AATh. olEld T/ 1%
A g T HoA BEAER Zeth 9 AR 22 3] AR §IATE dellA
AF3 RTM AEAF 20033 129 179 AFA(2.1.3. b) FX)ol HIGo] Bm udo] AHPALS
g ®HAth o5 AYike] EiksKproductive decentralization)”} YA S ZE AL Q)
oA B A URE W ZEASESEH a2l AYdds wieEele Aol tE ot
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Utk sigielst 2o ARae nE 2RASdA foso gk

- 39 FHo] o] R0l 1 F FE A= B Ao FrA 5H
AXE AYSE Aoyl Aol «odAHe D= WA e &3 9o &
3f”(dommage autre que celui découlant du simple exercice du droit de gréve)S A=
A FHE3t A== HAFo] AT

Belagle] Bajo] FaAclelr w1 PHA Bao] Hrrolet YXE, Aol
U WAl BAE gtk A S Aelas] A BHoR HXE etk o
olfe HYH BAS WaE S S Aool Yok AUH FAo] = ¥ e A

Geitk e Baje] glu azle] FaTARE o= s sgle] Aol R ekerh
o vielel wE el WHA AW, 5 Welo] WAl ofg zlolr] W] upE

X 4
50
v}
g
9
ol
o
td
rln
b
:(:)L_',
rr
=
iz
=2
N
r o
ofs

2 A Exsichd mie zgu;xj'o
olt}h. o]d oM TE =3
FASA etk

71552 3(self-satisfaction strikes)] H-9ol= 919 22 =27} EAE 4 Utk
s}je] Blo] me] Aol o8] BER O} el Ao ARATH T mele o)
N ANFEH (B9) Fdoltt Ty g g BE 149 JY9H QW E AEEA
o)A = Qo) o3 REAoT HukA" 4 Qi) o]d Aol T My} ol
=22

89) Crim. 29, Oct. 1969, D. 1970. 128, note H. Sinay: FH =2 (2Y& E3zlo] ojd) AxZel A
olglont FaAl FA-o] AYPARl Ao sy AEd o= AFHIh

90) Soc. 23, march 1953, Bull. IV, n°® 253, Grands arréts n° 186.

o) Soc. 18, April 1989, Bull. civ. V, n° 278 (T2AFE°] S331 I AFTR] dHE 31971
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Bull. civ.
D.

DP.

Dr. soc.
C. Cass.
Civ. 2°

Cons. const.

C.E.

Lab. Code
ECHR
ECJ

ECSR
esp.

Grands arréts

ie.
prev.
RDT

Soc.

Sem. Soc. Lamy

Bulletin civil des arréts de la Cour de cassation.

Recueil Dalloz

Recueil Dalloz périodique

Droit social

Cour de cassation (French Supreme Court for private law)
2e Chambre civile de la Cour de cassation (2nd Civil
Chamber of the French Supreme Court of Justice for civil
law).

Conseil constitutionnel (French Supreme Court for
constitutional law)

Conseil d’Etat (French Supreme Court for public law)
French Labour Code (Code du travail).

European Court of Human Rights

European Court of Justice (Court of Justice of the European
Union)

European Committee of Social Rights

Especially

J. Pélissier, A. Lyon-Caen, A. Jeammaud et E. Dockes, Les
Grands arréts du droit du travail (Great Cases of Labour
Law), Dalloz, 4e éd., 2008:

idem est (same as-:)

previously mentioned

Revue de droit du travail

Cour de cassation, Chambre sociale (Social Chamber of the
French Supreme Court of Justice)

Semaine sociale Lamy
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1. *]A|(The legal framework)

E5x5e] Aode A= FEH(common law)y EHHAIS B oty HYH
Ao AszA A9l TEAR sliF AgAt AdF neA%S WEES G35

AL olfE J8lT EW TR oz BPAL B & k) THEe ALAE A
A7k Lold A% 22E v S8l BAe) FATH(injunction) & el LA Aejay9)
dolyt Eale wpgnroe] @k oleld TalMAel WPAel sl Ee BHasele
2RE YHoR BEs] 95 TR WEe) AEE Uk Zow tgsie gk A W
A2 1906 = 5EAW(Trade Disputes Act 1906)°] EUF ©|F @& A3} FRE 7A
55 Saste] gk

webd GEolA AojAsls oldt WALl mAe] el LHHA i FAHow
o] B 4 Utk wWekd of WA mge Wt AuHow AolBele] PAKe Bl
thall BANSRE ol oEsl Bk AelBelel PR =3 PAT AR oFF ol
AsgAel gel ek ol oRAoR WY A B 1A wet VLS o} k=

) H. Collins, K. D. Ewing and A. McColgan, Labour Law(Cambridge, 2012), ch.16 =
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7
. %sn ud_an «l”” A= 9E asé Phak wAHoIE ALgAEe] B AdllA Aol

s Seie Alsiol oIE el T S A AEel Walo e B
ol Aojasl FAWHOR wEEde] AWSE FAHE Zolth DEAEe] IuHAE
U Zolx, HES ABATL wEEGe] Ealae BT e otk el wef )
71]‘%‘01 Zejolx] griel GAbgel MHYURA TP JIaBthe Qe Ao 4T
doltt. e} 53 AAAE Foll glo] WP AZstwA B FAES s,
5@%%«2 A7k WO R RATE Bl SAYHE AR AT 5 U 2
g F7lolc,

o] bEe Al glo] Wist Flek elaglel yElel sl AFe] AT
W Be FFES AYAoR BAF] fEVIRE Wol WA Aol thalAs
A 71T BolslE @=L sl BAEKT BAL s A% Aol WA
oz F&Ho] gy FIHOE FHUND UE 3 WOR P WE = U ERY
AR opSo] BAIE, IR 1 B EF Sold glolth oSS WA 1AYR
WIES 74 FOR olF AuE zlolth Wi Bsle] A2 YFolNe) W Z=
37] Siskel, oleldt FAe) PHBel thelAE F23) thRelFE o] Wasit

rlr

AR ELEERESE

BelBSE T ARE MY wEEG B EBANCNSE el thol ofs) WAl 1
AR5 itk o WEE FmAeh Ak w71e) §2l, mE Yukwle] Yoo wne iy
B Sk RS St AATgel Qe AoAslel BANAE PY B5T} Ag
Aoky wERAL way ARadzold 1 Bo) wel geluid thewt 2o AY F 3
W ool tis) AFow me Fi el Holof gtk

ol
b

() TEA}T et a7 W a8y S =4

(b) =22 120 oo 18 oF, e golut 184 oFo T8 9 AA
(c) =245 v =24 A e AF == 384 oFe] g9

(d) A ZA

(e) TEAS Exd 7H

2
In

) 2%EF g 25 IAEDY 1992, ss 178, 179. (°]3F TULRCA 1992).
3 252 2 =5IAEHH 1992, s 219.
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(@ T4 EE Folsh olejd WAE Y= v glo] TEAS EY wExFel del
A

TEI AR Aol HjielEhs ko) AR H]jolu F ] Alele] ZAo=m i
= AR FAs =), B mexid 24 ddd I2AES L83

FAE 2] el A8EA Sethe Aotk 7T Es I Ao Bxsh] dE

S~

et mi S BAlS] QRS EFstel, 9lo) BAST BAW WA =

T FAE FaAdT B9 PR FAolt B 9o e
B4 Aol thslAE olsleld mie] nEwA) gkom FAFel os) dAE Uk

=
1‘1,}
ol
]

=

VAL TEAET 259 ARSAF AfolollA dojuel jite 2L dSETFsstaL Al

20109 HAA2x3e O] AGEARE &3 Johnston AEAM] 188 ==
< o= FREREE AT EAde 714 A4S Aldd B E S =
t] Be AREEC] duEo] AT mEERel o5t 550 ZEAESC] Aol
Ad=EHo= IYRE dHTh
Johnston EA} A7 AHE AANEL A2} ol B E HIEHE =R AL
27} olgghs Aotk EEFtol 254, Johnston AEAR= AHAIEC] oH ZAEE I&
SHA ZUThHE A& T4 60019 eAE HAdd ASstPtta gtk ¥E Jjpete A
Qlo] 717t Ao g dste 159 TuHAA HIJetlx Doltk; JPALY] MEHo] A
ALEolAl WE7} =Tk Johnston A& AU 15X AN AAEAL, T8
< Z3ste] FAL el #3F HAA ARERS AR QIEZRC] AAEAT o]
719G AE BRI A FANE BTt AR o F AHEAAE AAE0]
1,900%8 9] 71A-E3% 7,000 ode ZEAES &8st Joka stk 719 A 2A
AT =529 99, 1893 1&xdo] #d AAo] o]FoHse= B8t Johnston
AEARE 183 745 stk
J%ARE oju] AW niel Zo] Fae e A nHy A A
of & W AYPAE T F Utk =T EAL AR 19 ZEAE AlelY BAS 9
vgith B AFEAL (ZEAES I8shkeT NEH)] S Av) B AIANES

Arga o SY1E ARAE vk JPE ASAlelth A AFIAE AR Bold

oot i

ol

4

kA1 9] Collins, Ewing and McColgan, pp 669~6745 & 7.

5) Ibid., pp 673 ~4.
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e ReukR] Xale vt "ok (S 249 ARt tiE) AR dEe AL AF3
Apo] AR Zolth

AREARS] FAo] AEEA, =EE2EE FAWEHY AY, &F5E, FEIEFE
Bodrs 5 Qe AR AT EEg S-S Adste Aed9lE Aokt it
J3A A =52 o Zo| AEsth

Johnston $IE GBI 47 7)Y FAY] HA EIIAFAEE HASFHT
Johnston SIE YB3 7] FA) HA YFEEES AFEHT Johnston 7
= GFEHYSRE= 7 J]Y FAY] HA ATEX HeAZHE EYEEET 22l
Johnston QIE FFHYSIARE Bl Q) = EZHE HE ofg] P27} Johnston ARF ofH A

=Exgel WA, ol JFMel BEW PAFE A HelFm
o= BTHIL AHEAS
AA) FE agHIES RS aTwth ol of 3u derw FHAT. SeHE A
s
T

Stk o]t

o wERAO Y

HollA A&7 vl o), =5 AL AR e T2 =2 APR44zoA AT e
sht ol g3t dEE ook jitt o)zlo] FAIRA YAl AFT=Al AT AA= Mercury
Communication plc v. Scott-GarnerAFARIH]8) o]  ARIIA =5 Z3the Post Office
Engineering Union)S AAFEAIYG ] HA3Kliberalisation)S WHhsh= 75218 =&t
A BeEA] dEEe 370l mEEdS AHTYEE dd Rigew v
A HA AR FeEE siith ol FF 7R ARl HIUT

ZHesE Aol BAl BTE AAEAl HIESZ H2E 4 A i+ A0l
I IR0 2N APIFEE AR AH2AE AFE F A HATh JEHEES 7] S,
BT dAYOEL 7|2 AFE 73T 21S a7kt 082 ol ARSIt =
TEEE AAske} vy o]Fod WISyt BTA AHesings dod RS FoflstelA
A Hitiehs 33 ARl 225 ZFAENAl MercuryA7F BT] AlZz=gle]l

== sk 71ed] Aol SRskA T 2l AAlsksin:

rr
i)
Lo

o] ) MercuryA= =5E3e] 19 IHEES AUIE BT AFHAIE WHejsth=
AL o]f=Z 3 £25S AVEINTE =5 E EES W AR44az o] F(trade)’ HQ]

6) D. Ponsford, ‘Johnston Press Legal Challenge Blocks Group Wide Strike’, Press Gazette, 2010.
5. 18.

7) Dimbley and Sons Ltd v. NUJ [1984] 1 WLR 427 #=

8) [1984] ICR 74.
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br

Ao} AR = FE HHEEO] JorgE =F3EAS IHsAY M3 FUS S0 HES 5t
Gk 1Y ol FAHY(Court of Appeal)ollA] WolEX]R] Ak=H], FAHYILS
BT 259 182883 d4dHo] JSel= EFsta 14 F2 BT AASet vds)
of &gk EAolgtal AR I Ay BReEA] FSHA HTh

o3t Akl Fa3AIRIZ woke] RIgstel] tigh xghe] Adolghs A xF
A Al EAS TR 195 Aol ZExA rE dFs Et =F
252 Arlo) 2Ashs B4 e d3o = RIHsHA vgstel Ritiske 33 AR
He ARYE E7stal, of2i’t Aoz withe
TEEAe] AARTR= dExos HAAHL &
sh= #oll 27t
dutFow AHAZQl FA R UNFHE Aol 18] 59HolA] ¥k A
x| A FARUE AR F2e fal A]dolge IS AR
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BBC+ A AAA R WEEe Asds dolzert g8b=de FAIBA
z3te] e Btk 12A 2 =ExEe e A7E ¢A

o A AAIRE F F7% A715 AAHSHA XeAl & Aolgtal Atk 3
B ==Y 244(1)F2] <ar-gA19ke] ZZ(terms and conditions of employment)’©]
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BBC v Hearn ¥2< AASHHA T2jvt tide 1 o|$2 b& ARdelX Hearn A1
oMo szt FF a8 = obFyl Y] gle Zolzkal AWtk
HoffmanZd(Jie] 2ol W=H Hearn ARo|Ae] EAL ‘&R Z=a1=0] 59 A%ks 1
718 E S 7kt ] wiwol e EAe] 2 4 flla, ESAe g dF =
AL o] HA Rtk Zolth12) 19 Ao RE I AAS &Mt O BAS &
2ZAE0] FYses a7k - obFd Bo] gle EA0I] wiiEolth1d)

9) FFAH L okl o)FEsle} #AAFt H|5=gt FA|o| tiSt] UCL Hospitals NHS Trust v Union
[1999] ICR 204.5 & A. Z8]al T3+ UNISON v United Kingdom [2002] IRLR 497 #=.

10) [1997] 1 WLR 1004.

1) Py NAS/UWT [2003] ICR 386, para 30.

12) Tbid., para 31.

13) Tbid.
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T ol thA kA Fall ERltk WIS ‘BBCY IEARSC] 159 el #d
| ohd 202 BIARE 080 ] AR Holxey}t gl &
S € F e AWt veldl WiE @ Zrelal, Ak 2x19] Eolgo] ofgAl T4
2 agAIoRe] 203 AAHA FEAE AHEE AL oEe dojth
wAo] AR e F2 =2W ARz AR T shel A-sojof e A
o =A=A.

EEEE

WA AdowriE Al uEy MY T we] BE FEe Eosjor dve
Zo] 7192 Zojrki) w2 (T M AT s ool Fekdnhy) A<
FHEE Hod 4 vk 23F Aol A= ANAHAE uidtt ol Sofs2
TT A= wdHo] AREARE AAE 24 TA AREARIAl AL dEE YAEES
AZHEE Acs 7P & olsiEs W, Fa= B4 9 IEAES ARk Ae HoF
7] S8 A

ATHoZ flo] AoPele] F FHES Bals P9= FHA Yok I o= 1
ZAgo] Aodfle e LAY 1 A Akl AAFY] wEelthl) o]Re]
Helo] MEAor Hidst] & Aotk i 19709t S8 FARAS o FH
o] Aty I Heshs Zie Asb] s g HE e st 1y oy
A2 dEo AReA el dWA Ajke dolalval HidshaA el 2SS
FAHATE16)

19700 ko] WHAE ko] AT 1980t A 9IE Aldele HES =YK =
= 7Iko] HA3, 1990\ dtholl= ofell SAIEAT AL mE ol Z2ATL L8AtE
Arlel=s fFelshla) 1 2247 s SAR ARSAE L83k Algro] opd 7
(b). o2t AL 12 W= HES FASHAT Al tsire Res dilske &

oM AR kel ABE W wBEFe] A B4 Fo 2PUSS AUk s
AU E ZAY A9, wEETL YUAT 2AAATHE ol F2 FAPHoR AXD F 9
owl, 7 Al whel AR Edol) thel AaE 5 Ak A e ZEASe Arjy)

we} olUjel BANEE AURE FOH DEASE SelF Ak INBEE s

14) =¥ 1992, s 219.

15) Conway v Wade [1909] AC 909.

16) k4 9] Collins, Ewing and McColgan, pp 693-6= & A.
17) =¥ 1992, s 224.
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2= FEo delol A8Hn 133 PR TR T AREATE AR Ee] Brle
S(boycott)= & T Utk

FEHoR o3t o=, A Atdels AL AxEE oA E etk 18y
I FA= AT FHUBAA(Buropean Court of Human Right)7} A& 3k F23F AR
oA FHAHHKEuropean Convention on Human Right)S {JHketia =318 wbAl FHS]
t). RMT v United Kingdomls)oﬂf"] T =3 FY shve mExde] ZExd tisiA
A 39 2FHES =2 855 € 971 d= Aotk He] AAsjor & A=
HAFHKECHR)Ol At E & delE Edst] dAZA Y] A7 ASA A7tk

o] AtellellA FAIZE HAL Q= 2098 ZEAES Jarvis 152 IAFEONA Hydrex® &
g o] 259 uE AR oFd AEidth = xS Hydrexd <242 ‘&938 &
o7F A7P1) wiie] o]Fog JForl dAHoR ARHE ZS HTh ol A,
A2 Jarvis AYES Ul Hydrex2HE olgf A &% w220 159 Fo7t 36
~40% A As Fastth T2a vA A9t sk At 2AS sidshr]
28 A7k o AP FHAE RMT Z3HAE0 28] AREAT

gl osi, 2FUSS a7 2ol It FYRdE dFES mAIE vRu=
afro - e BEgk Ao T AL 2FAEY B AEHo= Il ojd
T 7IXA k2D =3 EEgtel] wEH, v HA Jarvis®] ZRUES TUE F AN

=
ohH 23HE9] o]9s B apHor BEd & e Yl 2 F UANS Aol Frh

o] i 79 92| U HH U5 6 GG YA ZYFHOE Hydrex 7} 22
=8 RAFER F 0 ] gl YHE NG 7 ANE Aol H7E Jarvis Y
2AE] Hydrex 9] S5 HEs7] 918 BYe HY Yo} YA HHG 28 7
F §l0] Hydrex 9] ZFHI5S &2 glojoppt P A5 o e gio] Hze ZEzd
& WopEjopy Yk TES rpAR 15 Hep)

FrEdEARLE All()EE FAY A8t I ddigeds & dgs 2A%TaL B2yt
o T ml$ EUEAEAE ABas B3 g All)zdd o ¥l #AdE g2
JEa RIS AR]e] dao wEp BRI et ARE BHEsh] Sl =] A
Sloll theh AnkARl SA= Astrtar AAlEt ol8d 2Ae Fxolae ek devt

18) Application No 31045/10, 8 April 2014.
19) Tbid., para 14.
20) Ibid., para 15.
21) Ibid., para 16.
22) Ibid., para 17.
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g gstedof gt 25)

ol23t A E] WA EAYEL 200937 201030 HYo] wExgolA ARgA
NA Algsldor & HRE H3l] HAFe 275 FATgozN HF 2HL w9l o

I A AOA o]’ EAIREC] ERkit20)

Lo

~J
1A
=L
9
o
rt
2
24
o

[
&
BN
]
rlo

NG
[r:_E
-t

23) HAZHR] A& fI8AE, 2419 Collins, Ewing and McColgan, pp 674-690= = 7.

24) =29 1992, s 226A (2A), (2B).

25) =W 1992, s 226A(2D), Hol= IMHEREY 3Y ol R ARgAblA MIEE 829 AL
BS A|lzdte]of 3tk =W 1992, s 226A (1)(b).

26) British Airways plc v Unite the Union(No 1) [2009] EWHC 3541 (QB) (17 December 2009)% =
A; Network Rail Infrastructure v RMT [2010] EWHC 1084 (QB) (1 April 2010).



F=ro] BB e} A / Keith Ewing 67
EDF 9% v RMT [2009] EWHC 2852 (QB)

(20093 10€ 239)

A A= FEFHRMT) 2 EDF i x| 2te] gl=l
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TP o]F ARARE =EEFe] ZFAEA I AAE A3 1AISHA Fdtiar o
sHATh olw wEEEe ZFUSNA SMS A HAIAE 1AE9T, T ARe] MS
W82 52| AtolEd AAStR o ZFASlA oM YS dEstaTt

T o3 o RE wEXFe kXY 231%7) 876 RE AHRES AP
FEa71el, AR wExde] e AE eSS oldskAl Rt gt o] Ak
HA] FAHEHE] YR 2y o] AollA SAEE] AN (Terelde®) Ha
e, FAA] A F 191 v o] AT (=5 Exde w4 IdE A4S
71 BE e A BE AFE 92 /WY BaAE S-S SHE SO
STEAE STk oldd dA3 AAe RidAAd Zolthes)

I8y wkedE Eelal, FEE FE $AL ootk Aotk IEa
Network Rail A4 Sharp ¥HARe] HHo] ‘Bydx o2 HBHThH WA axdo tigh ¢f
o] & Arolghs ZAR FEARIANL wExdo]l HAY RS =3P fa ol sjof
sh=Alol tisiye FarstAl =R kol Y Folvh 1AL AHoF JNE AR
AREA] D8 JS Zlolth UNITE(No 2) ARelAe ZJ}LE 4347t AFEE &
= W] "o ZFLE PARIES FEES 3 Zlo] HEHAUh T T2 ARkl
ATHA Fo] g7t

¢

@) AEANA AT 9%

AREALA] ZhHEIES] AN 4 5o oF= oA AHE Metrobus Ltd9t Unite
the Union Afolellx] #AIRE EAolA & O WA Aok sxHHEH] Wizl <A F
shihs msxde] =2l 231AXE FF8eS skt dudoe Aot e
rExdeAlE cAAFOE o FEolANt HES FEF AR Rt deHoR
AdE F Qe WE AR W ARE AEE S 979t A 13 T8tk Zlolth

HEQ ofolgle oS EHSIA, Metrobus ARAA 9] ZMEEREE= 9 1Y HLo|
el HAAR SHE FRIARS 2EEelAl 1t 29€ 2¢) % 34 15744
TAE A 2UTE A =TEFE 99 3Y A 1A 1580l ARSARAl A3 T
oL FEFom HdgPd & U= WE ARE Ugtals B gl SAEHE] Wl o]
Frefal el Rtk HIE RS msxdo] ARAIA Hojx: dFd Aol 3} dalE A

Aol & 4 glokarl FAsEAINE Holth.66)

Ay 2=
14 HY Fafol] ofetA(RFAE ] SIS FAENA), ‘i IERS AAE AR

o

65) British Airways v Unite the Union (No 2) [2010] EWCA Civ 669.
66) = 1992 s 234A. olEE E A
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g Aoy ele] IAE A RS AAse Stolts, IMHRERS] AAE AREAlAl s
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o =X =&Y FHHE FEIUUCEFEH 4 HuE WA BHoR= Fe W
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7} E] ol JYYFel tie) #= A el ge]= el Aol
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My
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AL, B1E =E5EFo] ‘ERSEHE A s TR A7kA] ARE g 77t
ol slejEts ALY UNITEE FEldo=s HAdrbsst 452 W] ARSAlA] JK1
A=t Aojgnta 225 WHRoh0 A= ARl =Exdte] 1HTt FAIRE Al
1 29 2% 34 30%° AEEoHolok ik e B MU BRE ASE
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m-\o

Aol glohe A2 wExdo] ARSALRRE JEHE HGAFA wole drke Dol o
A7 A et
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rE
(o

o] &78h= ARk WS W ARgAIAl aAE & FE WES o Ho=E
7he ol Aotk ARgAE IA7F 94 2<dolE

wEEES AT & A 7Y Aol AW F}H AT a7] AR WikEwe
of wel WEY S} A Bk W EEFe WA olf flol whel FE WA

A

£ F9e ol a7t JHoRA WA wEEde PPN BEL AT PANE

3] Ao eR FAYS dBAZITh

. 39 AT TAY 9%

A ArRk ool sl mEEghe ARSARlAl H}] Z1er AoRNE & it A=

& TAF 4RI} QIek ol FHL AgACIA R AP YA WAL = o
£ 7188 ATV SHY(EE TE AAANS T oMol TAE W) FHY PO

67) Metrobus Ltd v Unite the Union [2009] EWCA Civ 829, [2010] ICR 173.
68) Ibid., para 73.

69) 1Ibid., para 80.

70) Tbid., para 82.

1) Tbid.

) ILO ¥eF AIg7x A3
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2 TR o] A ool AR Fdstelok jitk

(1) o572 A4

AJYAE A 7Y Hol, e Ak AdLlel B HRE A|Fsteiok 3}
W, =2 234A%0] Q1S FHELH ARl sl AlFEE AREA ZEAES] QY
Hof 183 ARl HdPolgkE 226A%0] 8-S HEYSIAL QUth olE flte] FIS W
v 2EASY WA E ‘wexdel Ao HAT As fFEsAY on] Fofstar
AE AP E ALK AS F=str vk FEHo R o= AREAFES ZEAEC]
2hal Ao Th74)

=2H 226A02D)ES FABH i xdo] Agshs AR EEde] Hasta e A
Ho| ZHox oz &gd v AHYsHA AlgEofor k) WHEde] Haje mE
ZHFER AAY] g IAE A K3l AYALNE AXhE sAEHEES ARAT Ao d

AL AYPHoR w3k =2 234AZNA AE HEAd Axjdd 2 fYgs & JiE
IABA] T F7HER] olfE B0 YU AMEAPT SAHHES Aol stk

JHu 2 & EAMH British Airways plc v Unite the Union AFA0IA76) w523k =
EolA Aolgele] Aol thek MEFEEE AASHATE 10,288 0] F3xE 3T, ©f
= Y T 9 80% 7] FEEAE AaE Zo®E HRTh 10,2883%F F 9,51437F I
o XA British Airways, Hgo] ARNE7] Aol ARlsiA Helg2ls sk Y
T ZRAES wiAlSHA] Ut ol fE, mexdol e EEE 1A E oA ¥
= TASTE olE9 T Fort zEERe] Aiddls ol JEEs wXA] EIoke
Zlo] AHdQoll= B8k ot

o] ARRollA AREAR= WY ATE BARZAS AZ JIYES T AEHI]
226A(2D)Z2} THH utAldo] AZE|HTia ST British  Airwaysoll  wEH,
‘UNITEE @ejdo= WY o]t lSo] “dFS e =gk 21S oA B899 nt
2 A7 5 ASS Zole} ik webA 234Axe) wet AlgE FA= FEFoE &
| A== AHgsA] Gt Aotk ™) 226ARWHRERE 1A ERE Fshs Tl Al
71l FAE Rl WHRItE o= IR 234A(FY ARl A-8EH AT

E
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=

=2 1992, s 234A.

Ibid., s 234A(2).

75 Ibid., s 234A(3D).

76) [2009] EWHC 3541 QB, [2010] IRLR 432.
77) 1bid., para 21.
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Aojslol BNEES Fu8 DA T50] Us gk Aol tiol A UlE
& WA ojmol tistel, teExghe ok AR} ALH AR Ry T
A AJYAE LEsfolof FhTs) whef Aolaefr} AlLAA Zol2hy, Ao MALE 1
Astefok gt} o Il AolderE GEAQl Zolghd AAE Aoy ele] RS 1Ast
ofof k79 Aoyt H2e flsl dHolgd AP IS & F U= 71ETT
UAE 23] Ident dojd = 9Jr}80)

Milford Haven Ports Authority v Unite the Union AR8Do|A] AJojsi9le] Adzlof ot 11
Aol EAe Wk, AR Agol tid B4, mExdde] AoE % 3

HHERE she oA ARARIAl bt 22 3AE EESIAth

[o}

oG Pl= dFojuE FAlo] TEHY Yo HF9) PJYH= Hg2E AR
G Fr EYAEI AF AR AR GF AR 282 8 goodwill) o FHE =
TEEE 20109 28 18Y 27 6A1FE ARE AYHT TEe PE HE ZFHES
20104 28 20 27 6A12E 65,000 o] ¥ (8RS LR &2 AT T<E9)
HojdLl= 2010H 28 18Y OF 6AJRE 48A17F F9F) EYFHOZ 20104 2€ 20
25 649 FEEH AYHH

AREARE o] TAel diE] T 7HA] ololE AZIstdEE], A WAle YT 1A A A%
2 Ao lol ThrzQl AFAE A TARRTH=E AL FHA gomz 3 Ao Fo
HUb= S91E 5 240 3A7} o] RojHopglrlel 11 1A= fHtelgtal ALt 54
Hol 273 TAE oFE Weldlthe 2 thh fE2Ee doltt ke 2FL IAE )
o e BEF T Ae] 3AX7} Sofrtek gtk Aoy wked] e UL JReE S St
of I e 7 Ao TR RIthe olfE EEde] Bed= Zlo] AREnks A
& JopgE Holsd ¢ gle Zolgtal FASHT

FgArde B2 T O 1A HEY 848 S50 she] 1AZ AL A
ojg)9le} TRl AP E FAl dEle A FEINTE A AA] Hell ==2H
234A(3)(b)Z7} EE|Z A (disjunctive) oPdAol tis] (E& 7|EAE Aljsh= HFdl i
THA o] o] APeHA Esith stk ey FAm o] weba 1A

g¢he Aol E BTk e (a) LA ARSI AT EAR F4aE ok

78) w2 1992, s 234A(3)(b).
79) =W 1992, s 234A(3)(b).
80 = 2H 1992, s 234A(6)(a).
81) [2010] EWCA Civ 400.
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she el QA ektolok dow (by@ale] del] ol Alze IAE WS} S o
49 Fslok Sks HolA W gigko] B ke Rolgik

s

6. el 1ol A7

o7t WA= 2 e AEAA AR g ZidEa 48] B e dAkE
TS AABtALE, LEEet SAEREoR &4 AARYAE AASt = ARgAlel g ¢
H7b QAT ARAE Ao E AAAT7] A% SARHE S ATeke AL A F
Aotk A2 REUAPAAHY) shet, olHd £AE v 240 58T s
o TAHA deth WA diHHor gl vssiy T AHANE wdom dith
wAEE e ARk WARSHAH, ol ¥Ed E= A9¥e] Adud 5 Aok SAEB8e

tet o] wExite] drjHel Baol)

. FAYY

() QA FAFR 9] A

A ¥ (injunctions, 2FEMTA= interdicts) S UEle A= ezl EHZAQ
< st Atke = 19 o7t ok tA BEHAQ] d9E & & Ut olRE
e ZEAR] AT HdolA] Alghdar ok oA, el Aufjoll tigh Alzkst -
HE g1 Yok PP 2FEWRE)] HAPHS HASE stodw ()FTslor & A4
Aol a1, (ii) HeJAde] #&¥F(balance of convenience)©] 2|A ol A FA| B
g o g I u, d=o AFHES ANSAHEES WE S a9tk o] dAlA
AL (i) 2FM g2 o4 Thede I Aol 87EHs)

olf3t YNFAHHAEFANA EEE2TS ALY APt 2FDERE stdT AREAE
o BEAkS WEEE sk RICEA St FAEHE Bolos won AARE
oh83) 1 & ExdS 1859 Aoy HE Y HIE Wethe AS HojFof itk b
A ARSARE sl msxde] Aot MEY BHERe] v te As Wl
oetes & 2Nt 9 dHth oS SAHEC] Eade] Aot BHew HES
t= o7k ohdet B Zle g FE F Ak = 27 floll Hallxkes AL rldth

fr o

82) American Cyanamid Co v Ethicon Ltd [1975] AC 396.
83) kA Network Rail ARAAIA ThA] A3 AHdsh 8.4,
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weba] o] e FAHE- Aodle] vl = FRl A E] T, AL
siasty o] Wil A9t dthel] sl S8 AAREE TAID AdEe] o]For] A
7T S fASEES TR dAROIAY dAF]] Tl FEigs ST EUE
ot Teu e AT AGRE AZlel AAIEA F710l, dA SAEEL Al ARE
< HATH o= APl Bt oA webd FIiidlAel Hdde Exde] EHAoR
FEoAths Aol oilg} wEexde] AfAcs Pse T Ae Aolge F &
AE Fa Sk

olgt YA MU ezl MR PSS F Atk TS ARAIAl <
AR FAIE 1= 2D o, FARPE Bbde] Al dElE Hsidna FEs= WME
adolA FdHomE AdaA =, FudEe] ARl dis] 1HE sfokd Aolghs AellA
U5 o Wolsd 4 Qlth oldd ¥ gle ol ABARlAl miXta F4E= F37}
A ZZE ATRIF ABASES SAE AABIES 2ANA STk, 1 BFe ARA
5 AYUshs 2o Fdnh. oleh Ze =3 HZY Al ARelA Hole vt 22
SEFEERE ERIT 5 Utk

.
!

WA =2k Aol Yoldk 129 o] olHF ERe vee B gaAe] B
S

E dF 92 A7) dojd ddryg ZFEAOZ British AirwaysolAl B$ x5 Ao|w, &
23] FHLT tFEAAE 18] 84
AHEAS MTAR] Bears TlEC] & WHAUASE stofg, B 2 Ho] ABo oAFdnt

o T HE AT = ATt S, 542 American Cyanamid AF12e] @E]oll
w2} Network Rail ARAo] ZA|3HA] thFo] Eulst ARRbo|gl= A2 WEiAl Aok webA
% o]3d APE ol H¢do] Network Raild} Z7FAo=E ma &sfo] ATE 118l
Hedo] FAYEHEES Yl AL Addite #48 39t =5x28= M3 ARI Reynolde
E ol I83 ARES FASEA etth v B e ER1ET B o] AlLH
o AT AZE &S wEsl(E HYS AR S91%0] MacFarlane®] S<AA
104-108 TollA] FAgh uhe] wehs hzste]), Fi9je] Axrt B3] 478 Aol o]y
g =Ho] FAE wE ol wEl YAFAEH ] WHAE o] HHstty Wtk B |
dol A2E BHolztn FAEHE AYe FASHA &3 ARE VIt of e =%
ZolAl AstE I Bthe Bear’t Fshs ERIBCA 71X B4 4< &37F 9

= ERE LR

84) British Airways plc v Unite the Union [2009] EWHC 3541 QB, [2010] IRLR 423.
85) Network Rail Infrastructure Ltd v RMT [2010] EWHC 1084 (QB).
86) Metroline Travel Ltd v Unite the Union [2012] EWHC 1778 (QB).
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YNBAGHAA AFgAe] 27} (2] PAATE ohd) AR WAT 5 Qe £
E BE WOl JR 0, Eai) 2RSSl YR S HEE 8 Bl ¢

Z)ede] Hajmer i), gIztel AAH Higk Hlgo] aw
R A} Ao F) ASIENE SBOEA WA R A o)

1>

H-8-2 g7} o|n] Lol TR PAFHQ H-LHnt o} -HH]-G(FHEIEY
FHORE o]FofIth= A mExdo]l I iz I F4lnle-S BE Fekite
ZE ouigith, T1Ejal HEe] 3 AWstESs g7k SHE FRIARIS BlE7EA] E
skelt}. Cox AP} British Airways v Unite the Union ARAOIA] w3l nie} o] ALgx}
7V Fske vke] A4, & 7o) AR Z1EA]] |, HIE AR fiRke] ofe} 7|aA
1l HEY fNks AR ot FHETRE HS ISsHA B3k

T AN SAHES AT AP skl el o2 R R Sldnh O]Zﬂ%
RA AET WEo=RE ul¢ gk Aotk ey flollA =07t ARISlA s ¢
A, SANEE S Tt 22 olf = AUt

-

o wEEGe] AgAelA AXUo) A IIEE ALS TASAL W, AR of
W HnZled), AE7IE 494 gEW, F7 294, moiAl @Ael OLBI ArlE
A7t FAT AUA BB LTFEATE)

+ SIS DURRE U S TAsGn 20D A FAPAA Yoidp

]
SIAAE 150 Fols I Al IdFe mIRAA B B70I90

el A57} obd, YHH Aol Az

o =BEFS AL AN ULH AoAsle] WS T o] A okl
@ 79 FAZ nASA o AN ofkE e @O thASRE A g
Zol7k 7hsHck)

87) £38] BT Plc v Communication Workers Union [2004] IRLR 58 (QB) AHAS & A
88) British Airways v Unite the Union [2009] EWHC 3541 QB, [2010] IRLR 423.

89) EDF Energy v RMT [2009] EWHC 2852 (QB).

90) British Airways plc v Unite the Union [2009] EWHC 3541 QB, [2010] IRLR 423.
91) Metrobus Ltd v Unite the Union [2009] EWCA Civ 829, [2010] ICR 173.

92) Ibid.
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PRAEE ARRIOAM 14 Ae] AAo] Falolld MBSt 22 AHdeltt Oel= =

s, =EEge AT e olfE el SAHE o8 A AkE Zell AoqyAE
she Aol FA|FEY Mk TJglal AgE dRo sPol A AYLE T Ao Al
2 AAE dloF Aok FaAlelA FAIEHE] Wl of F shubel Bty mExgtol
SHAThE A & fA¢te] HA] Feth FAHAY AALS ARKE A7l IS AR E
& AYS FENA FA &L wmuk olye), wExge] Ayt AFEUL AL A4S B
O 2 A = O BAo tisixe siastA 23tk
o 23

ot

Aol E AAsh= TAEE S AHsh= Aol vl ARgAR= A= TE DAY A
AF AL vPks A7) Aok Eafuiidel] ol xS AU 1900l Taff Vale
Railway Co Ltd v Amalgamated Society of Railway Servants AF99)0A1 tiile] {43
HEE AYEATE o] ARPIA =E5xdES 59 ZEASH diEdlEe] e B
of sl teld o=z S Aokt A FHJAAZA 28 Eehlds v 2F5HAE
T HdAe zha ool o] Wi R{thoo)

Taff Vale AMRONA E2td Ao gt HEXXE Qs ZEd Al tigh A2
g 9y FollA AR we EWELlel dis) AYRE As WA Wgith A
23,00092=2 7R, AZlel el =E e WA HlEo= Aok & 19,0009h
5 Aol Aok HIF ARAPE AAIR JPYAl= B AR BHEHIANE o5 o]
= 9F 2,500,00092E=0] Goh= Aot IYelx &k, o #Ee dFer A-d
= Aol tiFt Fow wied Ay Sae Aadiinh 3L mexde A
At

Taff Vale 4L FH3AIE 190632 =54 (Trade Disputes Act 1906)°2 HE5]
A=, o] MES mExdolx ElHdgelel ik AUS HAls FUAhD ol i xgdol
wAEE R At 19061 ol ofsll Al =UE HEAEe RS nbg §91Y 9
o= sl LA ESfuidell thaliA A AVIEeAl Fethe AS RStk vheF ARS

93) Milford Haven Ports Authority v Unite the Union [2010] EWCA Civ 400.

o) g EYo] EHoR Hapte] #AS IS ARRE ARRbA= THE oo fith= Aol
AH L) gk A= HYLS olg o AS A4S AR British Airways ple v Unite the
Union [2009] EWHC 3541 ARlA Cox AR 97,

%) [1901] AC 426.

96) o] FZ AkAe] Aol thdlA+= G Lockwood, ‘Taff Vale and the Trade Disputes Act 1906’. in
K D Ewing and J Hendy(eds), The Right to Strike: From the Trade Disputes Act 1906 to the
Trade Union Freedom Bill 2006 (Institute of Employment Rights, 2007)< & A.

97) kA9 J Saville, ‘The Trade Dispute Act of 1906’, in Ewing and Hendy (eds)S & A.
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A7% (A9 s A JHFA o] opd w AT oFE) BRI Rak= AP
£ HAF71E A3, 28E AW E A=stL v wEE M R gl TS
slloF At} wE el M= FF ARSI
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98 & %W 1992, s 20& & A.
99) Tbid., s 22. THeF 4] AFAAE Ak, 22 HORE wd-S 4 ok AL fFosliof gk
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& R Adad FHEES dohlA X T2y o] ffddle o] =3 HAE d
A= skth 1 o]F o] SR Y]AE o A% gA| XIrhiod

100) Boxfildia v NGA [1988] ICR 752.

101) Willerby Holiday Homes Ltd v UCATT [2003] EWHC 2608, QBD.

102) HT ~FEATO A9 XF3t EAA AR ARl A" ZoF HolA%E Unite the
Union< BeldllEes n4sthar 3 Alel7E Basich

103) 1875d ®o] 2 A|4kR FH(Conspiracy and Protection Act 1875) s 3, R v Bunn AF73(1872) 12
Cox 316= 7] B2 A9)50] 4=2(AA HA)oF 532 =29 s 240)°14 =U=H AT

104) Royal Commssion on Trade Union
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106) P Wallington, ‘Policing the Miners’ Strike’ (1985) 14 ILJ 145& & A,
107) A& H gk A2 K D Ewing, The right to Strike (Oxford, 1991), ch 2& & A.
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113) 2471 RMT v Serco Ltd; ASLEF v London & Birmingham Railway Limited, para 2.
114) Tbid.
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116) National Union of Rail, Maritime and Transport Workers v United Kingdom, Application No
31045/10, 8 April 2014.

17 AA g olslE A=, A Bogg and K D Ewing, ‘The Implications of the RMT case’
(2014) 43 ILJ =

118) Tbid., para 83.

119) [2009] EWCA Civ 829, [2010] ICR 173. R Dukes (2010) 39 ILJ 822 & 7.
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120) Serco Ltd v RMT [2011] EWCA Civ 226, [2011] ICR 848. R Duke (2011) 40 ILJ 302& & A.

121) Tbid., para 9.

122) [2007] ECR 1-10779, EZF Case C-341/05, Laval v Svenska Byggnadsarbetareforbundet [2007]
ECR I-11767& & %,

123) Aol AAHLA U8 K D Ewing and J Hendy, ‘The Dramatic Implication of Demir and
Baycara® (2010) 39 ILJ 2& 2 A,
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olgg AIEe] Bt ¥ RHAA = glon 53| I3 e 5 1EEolA BFEE, o]
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125) Civil Contingencies Act 2004 s 22.
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<FE 1> J{HH =584 A A9 1960-2012 (9= L)
. Ao Y=
=
= wEEHE | R ZnkE % 124 12¢
0 s
) Tl ey o | oSl e | EEke) iyl
1960 32.2 2,222 1,707 1,053
1965 34.8 3,051 2,359 1,527 871
1970 35.4 4,551 3,783 2,256 2,356
1975 344 8,435 7,574 3,385 5,475
1980 30.8 4,376 3,737 1,128 3,308
1985 28.9 4,826 4,230 625 3,834
1990 25.2 2,071 1,698 283 1,533
1995 23.8 1,200 685 208 549
2000 21.5 958 305 117 216
2005 18.7 708 129 50 99
2010 18.5 682 85 38 56
2012 17.9 596 79 38 52
A TN, me A BARA
<3 2> 3 A A 1960-2012 (H= A
e | ZEEA 124 ole] 129 veke] 9
b E g 7 | Y | AS A | 9] 7 | P
1960 2,222 1,053 917,454 -- -- --
1965 3,051 1,527 1,670,285 | 5,474,681 871 854,437
1970 4,551 2,256 1,719,551 | 3,769,956 | 2,356 1,294,428
1975 8,435 3,385 | 2,731,209 | 7,974,133 5,475 | 2,449,088
1980 4,376 1,128 562,752 | 998,165 3,308 1,355,749
1985 4,826 625 123,257 | 256,919 3,834 1,266,571
1990 2,071 283 84,289 140,386 1,533 638,221
1995 1,200 208 37,528 72,813 549 192,549
2000 958 117 15,312 35,050 216 70,561
2005 708 50 4,119 5,629 99 23,746
2010 682 38 2,480 23,244 56 19,016
2012 596 38 1,233 3,839 52 11,284
Am: % 17 &Y
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<¥ 3> FH 9724 ¥ =549 1960-2012 (A= L)

o] =X

wEEA Whd b | 2= AR S

R I R L ER LI
sk
1960 2,222 805 638 16 93 15
1970 4,551 2,131 1,260 16 137 28
1980 4,376 3,236 722 48 112 26
1990 2,071 954 1123 39 40 16
2000 958 310 224 7 147 32
2010 682 91 89 11 174 24
2012 596 89 65 3 148 12

g ® 134 7Y
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INVITATION

It is our pleasure to invite you to the International Conference on “Industrial Action and
Liability”, which will take place on 26th September 2014 in Seoul Korea. It is organized
by Korean Society of Labour Law(KSLL) and Law Research Institute at University of

Seoul.

The overall theme of the conference is “Industrial Action and Liability”, which is an
important and old, but still debatable issue in the labour law.

Especially, Korean law still imposes criminal liability for an illegal strike (total cessation
of work) itself. The employers increasingly use civil actions for damages for illegal
industrial action against trade unions and their officials. The amount of damages ordered
to pay by courts is huge and appears harsh on the workers’ side.

In order to objectively assess the state of Korea on the regulation of ‘Industrial Action
and Liability’, we invite prominent labour law scholars from the following four countries :
Germany, France, the United Kingdom and Japan.

In the conference, they will present the current status and precedents in their own
systems and compare them to Korea’s.

The conference will examine and discuss the issues related to the scope of illegality of
the industrial action, as well as the liability surrounding it in Korean Law. It also will

look at reasonable solutions.
We look forward to your participation in the conference.
Sincerely,

Su-keun Park
President of Korean Society of Labour Law
Sang-heon Roh

Director of Law Research Institute, University of Seoul
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Industrial Action and Liability The Situation in
Germany

Wolfgang Déaubler (University of Bremen)

[ . Introduction: The right to industrial action

1. Dualistic System and number of Strikes

In Germany, the number of strikes is quite low. According to statistical figures
published by the scientific institute of the German Trade Union Congress,!) about one
million of employees participated in strikes in 2013. In relation to 36 million employees,
this is a quite modest number: About 3 % of all workers went to strike. In the typical
case, a strike took some hours, because only 550.000 working days were lost.2) This needs
some explanation.

In Germany, workers’ interests can be represented via three channels:

1. works councils elected by all employees in a plant;
2. workers’ representatives on the supervisory board of large companies; and

3. trade unions whose main function is to conclude collective agreements.

The three channels are closely interrelated, and various sets of formal and informal rules
are applied to ensure that representatives’ activities are all moving more or less in the
same direction. This contribution is focused on trade union rights, especially collective
bargaining and strike. Their role can be understood only if one bears in mind the other
forms of conflict resolution. Some information about the works council system seems to
be necessary.

In all plants employing at least five employees a works council must be elected. At

least, this is what the law on works councils provides, but the reality is very different.

1) WSI - Wirtschafts- und Sozialwissenschaftliches Institut.
2) Details see Dribbusch, Bockler impuls 5/2014 p. 3.
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Only in about 10% of plants, works councils are elected. However, since these are
generally the larger ones, nevertheless about 50% of all employees are represented by a
works council.3) A works council is elected by all employees working in the plant the
union membership being legally without any importance. The works council has a well
elaborated position.

Works councillors are entitled to exercise their functions during working time, paid by
the company.® This is especially important for their weekly meetings and for contacting
workers. The latter are subject to similar conditions when attending the consulting hours of
the works council or contacting one of its members:5) they are entitled to bring forward
grievances or ideas to works council members during working time without losing pay.
Contacting union spokesmen would be possible only during breaks or before the beginning
and after the end of the work.

In plants with at least 200 employees, one member of the works council has the right
to function on a full-time basis.®) The wages of all works councillors must not be reduced
because of their activities. Members of the works council may go to seminars to acquire
the know-how they need to exercise their functions. During their absence, their wages are
paid by the employer as are the costs of participating in the seminar.”) Comparable
possibilities for trade union activists do not exist. The employer must also provide the
works council with the necessary equipment, such as meeting room, office, phone,
computer and internet access. Unconceivable to give similar rights to trade union
spokesmen; it would be considered to endanger the independence of the union from the
employer’s side.

Works council members can be dismissed only for grave misconduct.®) Even in that
case, a second condition applies: an employer’s dismissal request needs to be approved by
the works council.®) If the works council does not agree the employer may ask the local
labour court to decide. In the course of the lawsuit (which may take between 6 and 12

months) the works councillor continues to exercise his or her functions and to work at the

3) Ellguth, Quantitative Reichweite der betrieblichen Mitbestimmung, WSI-Mitteilungen 56 (2003),
194 - 199

4) Article 37 § 2 Works Constitution Act

5) Article 39 § 3 Works Constitution Act

6) Article 38 § 1 Works Constitution Act

7) Articles 37 § 6 and 40 Works Constitution Act

8) Article 15 § 1 Act Protecting against Dismissals

9) Article 103 Works Constitution Act
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plant. Once more, union representatives are never protected in the same way.

The works council has a comprehensive right to be informed by the employer about
everything related to the plant.10) The council may also obtain information from other
sources such as newspapers, websites or the workforce. Having sufficient information is
considered to be an elementary condition for the council to exercise its rights of
consultation and codetermination.

The rights to consultation and codetermination are laid down in the law but can be
extended by collective agreement (and sometimes are). With regard to consultation, there is
a general rule that planned changes in working conditions (in a broad sense) must be
communicated to the works council and discussed with its members.

The right to codetermination is much more important. Codetermination means joint
responsibility for certain decisions taken together with the employer. This requires an even
higher standard of information. In fields in which codetermination applies, council and
employer must take a joint decision. In practice, the decision is made by the employer
with the consent of the council. A unilateral decision would have no legal effect; no
employee would be obliged to follow it. In addition, the works council could go to the
labour court asking for an injunction.!) Within a few days, a court decision would force
the employer to withdraw the measure until an agreement with the works council has been
reached.

If negotiations between employer and works council fail, either side may ask a
conciliation board to decide. Normally, the board consists of two or three members
from each side and an impartial chair from outside the plant. As a rule, the board
reaches a compromise; in exceptional cases it takes a majority decision. Its legality
can be supervised by the labour court if one side requests it. A strike must not
occur during the whole procedure; it is explicitly forbidden by the Works
Constitution Act. Even outside codetermination, the works council is generally
forbidden to organize or support a strike.12)

The areas of codetermination are laid down in the law. They comprise rules to

employees, which are not directly linked to work.!3 This includes for instance the

10) Article 80 § 2 Works Constitution Act

1) BAG 3.5.1994 - 1 ABR 24/93, DB 1994, 2450; BAG 23.7.1996 - 1 ABR 13/96, DB 1997,
378.

12) Article 74 § 2.

13) Article 87 § 1 No. 1 Works Constitution Act
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obligation to wear a uniform or to discuss the medical or social reasons for an illness
exceeding six weeks in a year if the worker agrees. Another field is overtime, short time
work and beginning and end of working time.!4 Monitoring workers by means of
technical equipment, such as video cameras or listening into phone calls, is comprised, to
0.15) Other important fields are the distribution criteria for fringe benefits among
employees!®) and the social plan in the case of "fundamental change" of the plant, such as
its partial or total closure.!?)

The system of works councils absorbs a lot of conflicts which are resolved without any
industrial action. This is a feature which characterizes German industrial relations. It is one
essential reason why much less strikes occur in Germany than in comparable industrialized

countries like France or Canada.1®)

2. The division of labour between unions and works councils

Article 9 § 3 of the German Basic Law (Constitution) guarantees the right of all
individuals to form a union or to join an existing one. The Federal Labour Court and
especially the Federal Constitutional Court have extended the guarantee to unions as such:
their existence is protected as well as all their activities in pursuit of the defence and the

improvement of working conditions and economic conditions.!9) This includes, in particular:

1. the right to conclude collective agreements;20)
2. the right to strike or take other collective actions in pursuit of a new (and better)
collective agreement (and perhaps other aims);2!)

3. the right to cooperate with works councils and workers’ representatives on the

14) Article 87 § 1 Nos. 2 and 3 Works Constitution Act

15) Article 87 § 1 No.6 Works Constitution Act

16) Article 87 § 1 No.10 Works Constitution Act

17) Article 112 § 2 Works Constitution Act

18) See Dribbusch, Bockler impuls 5/2014 p.3: In an average year between 2005 and 2012, in
Germany 16 working days had been lost by strikes calculated on the basis of 1000 employees. In
Canada the number of days was 112 and in France 150.

19) See BVerfG 18.11.1954 - 1 BvR 629/52, BVerfGE 4, 96, 106; BAG 24.2.1967 - 1 AZR
494/65, AP Nr. 10 zu Art. 9 GG

20) See BVerfG 18.11.1954 - 1 BvR 629/52, BVerfGE 4, 96 ff.; BVerfG 6.5.1964 - 1 BvR 79/62,
BVerfGE1S, 18, 27

21) See BVerfG 26.6.1991 - 1 BvR 779/85, BVerfGE 84, 221, 224; BVerfG 4.7.1995 - 1 BvF
2/86 u.a., DB 1995, 1464 and 4b below.
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supervisory board;22)

4. the right to distribute leaflets and to send e-mails to workers;23) trade union
representatives also have a right of access to workplaces;24)

5. the right to represent workers’ interests in relation to public authorities and political

parties.25)

At the same time, the judge-made law conferring these rights to unions (and employers’
associations) has established limits, too. Trade union rights must be balanced against the
fundamental rights of the employer and can be restricted by statute in the public interes
t.26) Before 1995, the Federal Constitutional Court had decided that the union rights were
only guaranteed in their ‘core’, a rule, which implied that only indispensable activities
were protected by the Constitution.2?) By this way, a lot of trade union activities were not
protected by the Constitution: Election of trade union spokesmen within the plant? Not
indispensable because it can be organized in a bus. Access of trade union representatives
to the plant in order to inform workers on trade union activities? Not indispensible
because it can be done by workers being already members of the union. All this has now
been put away: all kinds of trade union activities are protected by article 9 § 3 of the
Constitution, but have to be balanced against the fundamental rights of the employer: If
the workflow is not seriously disturbed there is no reason to consider these activities to be
unlawful.

If the works council would be completely independent from the union it would be the
only representation of workers’ interests in daily life. For an individual worker the best
way to solve a problem would be to go to the works council and ask for support. The
union would be marginalized. Why should one go during one’s free time to an
organization, which would have no real influence in the plant? It could publish a protest,
nothing more. Its ‘codetermination’ would be the conclusion of a collective agreement,

which normally applies to the whole branch or at least to a part of it. The small problem

-

22) BVerfG 30.11.1965 - 2 BvR 64/52, BVerfGE 19, 303, 313

23) BAG 20.1.2009 - 1 AZR 515/08, NZA 2009, 615

24) BAG 28.2.2006 - 1 AZR 460/04, NZA 2006, 798; LAG Niedersachsen 17.11.2008 - 11 SaGa
1433/08, NZA-RR 2009, 209

BVerfG 26.5.1970 - 2 BvR 686/65, BVerfGE 28, 295, 305

BAG 22.9.2009 - 1 AZR 972/08, NZA 2009, 1347

BVerfG 14.11.1995 - 1 BvR 601/92, BVerfGE 93, 352 et seq. The new case-law is described as
an ,,interpretation” of former judgments which were often “misunderstood.”
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of an individual has no place in such a kind of collective negotiations.

Law and reality establish a much more balanced system. The legislator has established
numerous coordination mechanisms to protect unions and prevent their replacement by
works councils.

Unions play an important role in the creation of works councils. They can take the
initiative to call for elections or install an election committee.28) However, the union’s
initiative is not essential and a works council can be established without any union
support.

The union does not have a reserved seat on works councils and there is no formalized
link between the two. Unions can participate in works council elections with a union list,
made up of company employees and not trade union staff. However, if candidates on a
trade union list are elected, they enjoy their mandate as individuals and not as union
representatives.

Collective agreements must be respected by the employer and the works council; both
can act only within the framework defined by the mutual decisions of unions and
employers. In particular, codetermination with regard to wages and working time applies
only to matters left unregulated by the collective agreement.

Individual works councillors are free in their union activities.29) They are not bound by
the peace obligation, which is addressed only to the works council as such.

Unions help works councils to perform their functions if the latter accept it. Unions
offer many courses to provide works councillors with the knowledge they need. The works
council (even a minority of its members) can request that a union official take part in all
its meetings.

Unions have the right to supervise the behaviour of works councils and to ask the
labour court to end the office of a particular works council if it has neglected its duties
to a considerable extent.30)

Normally, all these mechanisms lead to close cooperation between works councils and
unions. About 70% of all works councillors are union members (whereas the union density

among workers in general is nowadays less than 20%). In former times works councils

28) For details see Ddubler, Gewerkschaftsrechte im Betrieb, 11th edition, Baden-Baden 2010, para.
91 er seq.

29) Article 74 § 3 Works Constitution Act

30) Article 23 § 1 Works Constitution Act
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had an important role in recruiting new trade union members despite the fact that there is
a legal obligation of neutrality towards unions for works councils as such.

The most important instrument to make the union stronger than the works council is the
collective agreement. It deals with wages, weekly working time and some fringe benefits
whereas the main task of the works council is to influence the way how the work is
performed (e.g., beginning and end of work, overtime, monitoring of workers by technical
means etc.). If a collective agreement has regulated a certain matter the works council is
prohibited to conclude works agreements on the same topic. According to Article 77 § 3
of the Works Constitution Act, these agreements are illegal even in the case that ‘usually’
the questions are regulated by collective agreement in the firm; it is not required that the
concrete employer is bound by them. One may call this a division of labour between
works councils and unions - the works council tries to solve the questions of daily life
whereas the union deals with the fundamental questions of wages and working time. The
union is the only agent entitled to organize a strike and to bring by this way real
economic progress. The rights on workplace level like the right to accede to the premises
of the employer are of a high importance in preparing negotiations about a new collective

agreement or in trying to activate people for other aims.

3. Law and reality

The concept of a harmonious division of labour between works councils and unions
cannot be identified with a general reality in German plants. Three points should be

mentioned.

a) Influence of works councils on collective bargaining

Works councillors often share some economic views of their employers and prioritize
the interests of the enterprise (e.g. to get sufficient profit). This will not be openly
declared, but the existence of such an attitude is obvious for those who are involved in
collective bargaining. This constrains radical trade union demands and the use of the right
to strike. In practice, works council members play an active role in defining trade union
policy because a strike depends normally on their readiness to influence workers at plant
level in an informal way. In nearly all unions, one will find a collective bargaining

committee in which works councillors have a clear majority. The committee offers only a
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recommendation, not a binding opinion, but its position is of considerable importance. The
legal principles of social partnership laid down in the Works Constitution Act influence,
therefore, the behaviour of the union. The interaction between unions and works councils
has certainly contributed to more modest wage demands over the past years. It is,
therefore, not surprising that the average income of workers protected by collective
agreements grew by only 4% between 2000 and 2008, whereas in comparable countries,
such as France, Great Britain and Sweden, the percentage was much higher. If one takes
the real wages of all workers, the development is still more striking: while in Germany
wages have decreased by 0.8%, they have increased by 4.6% in Spain, 7.5% in Italy,
12.4% in the Netherlands, 17.9% in Sweden and 26.1% in Great Britain.3D It is not
surprising that trade union membership has decreased from about 11.3 million people in
1993 to about 6.2 million in 2010;32) the price unions had to pay for their policy of
social partnership and modesty is a quite high one. Will the ‘German model’ survive for
long under these circumstances? The answer is still unknown. It may depend on the
capacity of unions to link a more aggressive wage bargaining strategy with a campaign to

increase membership.

b) The emergence of new unions

In recent years, groups of specialized employees have formed their own unions. Pilots
and cabin staff (stewardesses and pursers) have done it in the beginning of the 1990s.
They were followed by the air controllers and the doctors in hospitals. The engine drivers
always had their own union, which closely collaborated with the big union of railwaymen
renouncing on collective bargaining by their own. In 2002 a dissociation of the
organizations took place. In all these cases, the specialists were dissatisfied by the results
the big unions had attained in collective bargaining. Indeed, all the groups mentioned
could reach better results by acting alone, normally organizing strikes.

The traditional unions reproached them to follow an egoistic trip. Financial means they
receive would no more be available for the less qualified people who would need special
support; the gap between the ‘rich’ and the ‘poor’ widens. On the other hand, this is true

only if the quantity of money that is to be distributed cannot be influenced. The overview

31) Thorsten Schulten, Europdischer Tarifbericht des WSI 2007/2008, www.boeckler.de/pdf/impuls_200
8 14_1.pdf
32) Until now, it has remained on this level.
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on the wage increases between 2000 and 2008 shows, however, that this assumption does
not seem to be very realistic. Another argument is that the big unions did not try to
exercise pressure on the employers” side by calling these ’strong’ groups to participate in
a strike. The power of air controllers, engine drivers and doctors in hospitals is obvious,
not only for the public but also for the employees themselves. Why should they accept,
for example, a wage increase below the inflation rate because the union accepts the
proposal of a mediator without trying to organize a strike? Never were they given a
chance to fight for better wages for all workers of the sector; doing it alone was the
ultimate way-out.

The emergence of new unions had a specific impact on the dualistic system. Doctors or
engine drivers will rarely have a majority in the works council and cannot automatically
count on the support of the other groups. Problems in daily work will not be solved by
the works council like in other plants; it is up to the union to take the necessary steps.
Let me give an example. Doctors in hospitals are often obliged to do an on-call service
during the night. It is less paid than ordinary work. According to the collective
agreements, on-call service permits only 50% of the time being spent with work. If this
limit is not respected the doctor has to be paid as if he or she had worked during the
whole night. It is, therefore, essential that each doctor writes a kind of diary about the
work done during the on-call service. Under normal circumstances, the works council
would tell the doctors to do so and even organize a coordinated action, but there are no
examples for this in hospitals. It is up to the doctors’ union to take the initiative and to
take this (modest) step forward. The surprising consequence is that in these fields we have
a one-channel system in Germany. Another important consequence of the emergence of

new unions is the growing importance of strikes.

¢) Workers without works councils and unions

What about the 50% of workers who are not represented by a works council and who
will not be represented by a union? (To have a group of union members and no works
council is an extremely improbable situation, because it is much more dangerous to create
against the will of the employer a union group instead of a works council.) In this ‘dark
half” of our industrial relations there is only an informal kind of workers” representation

whose character depends more or less on the employer. If he is convinced that workers
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should be consulted because problems will become visible and can be solved afterwards,
he will have an open ear to grievances or, in bigger plants, even install a representation
body that can be the speaker of the workers.33) If he thinks to be always on the right
way he will practice an authoritarian style and workers have to obey.34) A correction can
only be realized by workers having a good position in the labour market; they can
threaten to leave the plant or effectively do it. Union rights on the workplace exist as in
other plants but one does not dare to use them. They are law in the books, not law in

action.

4. Right to industrial action - differences to other West-European Countries

a) The constitutional guarantee

Art. 9 § 3 contains implicitly a right to collective action, especially a right to strike.
This is uncontested since the Constitutional Court has refrained from its former opinion
that collective activities are guaranteed only in a "core area". 35 Demands to create an
industrial action act remained without any success because both sides were anxious to be

restricted in their activities.

b) Limits of the right to strike

In practice, the most important limit is the peace obligation. If a collective agreement
exists such a obligation is derived automatically from it, a kind of implied condition. As
long as the collective agreement is not effectively denounced, both partners are obliged not
to take any action against the other side related the subject-matters contained in the
collective agreement. As to other subject-matters they are not bound. They can, however,
extend the peace obligation to all possible matters what is done only in institutions
dominated by the catholic or the protestant church.

Other limits of the right to strike are derived from the fundamental rights of the
employer. As his freedom of professional activity and (perhaps) his property is affected

the strike has to respect the principle of proportionality. The strike has to be the last

33) Ddubler, Privatautonome Betriebsverfassung?, in Festschrift fir Hellmut WiBmann, editors:
Wolfhard Kohte, Hans-Jiirgen Dorner & Rudolf Anzinger, Miinchen 2005, 275 et seq.

34) I Artus, Interessenhandeln jenseits der Norm, Frankfurt 2008, 209 et seq.

35 BVerfG 14.11.1995 - 1 BvR 601/92, BVerfGE 93, 352 et seq.
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resort (ultima ratio) which can be used only if all other means have failed. That could
lead to a very detailed judicial control of collective bargaining but the Federal Labour
Court did not pursue this way: It is up to the union to decide whether all other means
besides the strike would be useless. Only for misuses an exception must be made but
such a case never happened.

Do engine drivers have a right to strike so that people without a car cannot reach their
workplaces or other destinations in order to fulfil their duties? When such a strike arrived
some years ago, courts disagreed about the question whether such a work-stoppage would
be disproportionate. The railway company tried to get an injunction forbidding the strike.
In Niirnberg they succeeded,30) but after some time, the regional court of Saxonia in
Chemnitz decided that such a strike is legitimate and cannot be forbidden.3?) The case has
not been decided by the Federal Labour Court, because the procedure on injunctions goes
only to the regional court and a definite decision within the main proceedings was
requested by neither of the parties.

Considering the described system as a whole it is quite obvious that collective
agreements play a decisive role in trade union activities. If bargaining does not lead to an
agreement, unions and employers normally recur to conciliation ("Schlichtung") which,
however, is not compulsory. In some branches (e.g. banking), there is no such procedure
at all, in others there is a voluntary agreement enabling each side to start a conciliation
procedure if it considers this to be adequate. The result is normally not binding; each side
keeps the right to refuse. Legally, one could establish a clause that the result would be
accepted automatically, but in practice, this would be very exceptional. The importance of
conciliation is a political one: The refusing side would have a bad image in public

discussions.

c¢) Collective agreements or other aims, too?

Whether trade unions have a right to organize a strike for other aims than collective
agreements is doubtful. Germany has ratified the European Social Charter which guarantees
in its article 6 § 4 a much wider right to strike. The Committee of Ministers of the

Council of Europe as recommended to Germany by a two-thirds majority to change the

36) ArbG Nirnberg 8.8.2007 - 13 Ga 65/07, AuR 2007, 320; in the same sense ArbG Chemnitz
5.10.2007 - 7 Ga 26/07, AuR 2007, 393
37) LAG Chemnitz 2.11.2007 - 7 SaGa 19/07, AuR 2007, 439
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legal situation and to admit strikes for other aims and - which will be discussed in the
next paragraph - to admit the so-called wild-cat strike.3® The legislator did not take any
measures because both social partners are hostile to a legal regulation of industrial
conflicts. The Federal Labour Court (Bundesarbeitsgericht) declared two times that this is
an "open question" which had not to be decided in the concrete case.39) Considering civil
liability which cannot be excluded trade unions would not dare to organize a strike having

other aims than the conclusion of a collective agreement.

d) The illegality of the so-called wild-cat strike

Unlike France, Italy, Spain and Portugal Germany does not accept the wild-cat strike
which is not organized by a union but by a group of workers. It is considered to be a
breach of contract which can legitimate dismissals of the strikers and cause their civil
liability. In September 1969, there was a "wild" strike movement comprising 160.000
workers from 69 plants but their demands were fulfilled and no sanction was inflicted. In
1973, 275.000 workers from 335 plants participated but there were some few dismissals.
In 1996, there was another movement fighting for the full continued remuneration in case
of illness; in order to restrict the legal risks, the work stoppages were normally disguised
as staff "assemblies" which are permitted once every three months during working time.40)
This was also the case in 2004 when the plant of Opel Bochum was threatened to be
closed: Because the union did not (fully) support the workers they organized an assembly

of six days (whose legality was quite doubtful but nobody questioned it).41)

e) Strikes and other means of pressure

"Industrial action" is not identical with strike. The Federal Labour Court has admitted a
flashmob action organized by the union during the negotiations on a new collective

agreement.#2) In the concrete case, there was a strike in the retail trade which was not

38) Text of the recommendation in AuR 1998 p. 154 et seq.

39 BAG 10.12.2002 - 1 AZR 96/02, NZA 2003, 735, 740; BAG 24.4.2007 - 1 AZR 252/06, NZA
2007, 997, 994 para. 79

40) If it had already taken place: The Works Constitution Act provides for two additional assemblies
during the year for urgent matters

41) Details in Gester/Hajek, Sechs Tage der Selbstermédchtigung. Der Streik bei Opel in Bochum
2004, Miinster 2005.

42) BAG 22.9.2009 - 1 AZR 972/08, NZA 2009, 1347
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very effective because the employers recruited strike-breakers who took over functions of
the strikers (e.g. at the cashpoints in supermarkets). The union, therefore, called members
and other interested persons by SMS to be at a certain moment (10 o’clock in the
morning) at a supermarket in East-Berlin. A group of about 50 people entered a
supermarket. Most of them laid all kinds of goods into the trolleys and abandoned them
afterwards. Some other people bought matches or other articles with ridiculous prices and
queued up at the cashpoint. Two people filled their trolleys with numerous goods, went to
the cashier and declared at the end: "Oh sorry, I have forgotten my purse". During two
hours the supermarket could not function correctly. This kind of flashmob was considered
to be an action within the field of application of article 9 § 3 of the Constitution - as the
effect of a legal strike would be much higher, this method of exercising pressure was
accepted by the labour courts. Recently, the Constitutional Court stated that this was not

in contradiction to the Constitution.43)

f) Lock-out and other means of employers

The traditional counter-measure of employers against strikes is the lock-out. The labour
courts have admitted it from the very beginning in 1955.44) In the following year they
modified this decision: The lock-out would normally suspend (and not disrupt as said in
the first decision) the labour relationship, it has to respect the principle of proportionality
which means that the number of people being locked out should not be much superior to
the number of persons being in strike.45)

Since more than 25 years, the lock-out has no more been applied. This corresponds to
the fact that short-time strikes of one day are the dominating form of work-stoppages;
lock-outs would often be disproportionate. Public opinion would not appreciate lock-outs
very much because they would expand the conflict and make an agreement more difficult.

There are, however, other means how employers defend their interests. They offer
additional money to those you do not participate in the strike. Recruiting strike-breakers is
easy in sectors where workers do not need a special qualification. The cleaning service in
households and hotels may stand as an example. The situation is different with people

cleaning trains, aircrafts or some parts of hospitals: They all need a licence based on

43) BVerfG 26.3.2014 - 1 BvR 3185/09, NZA 2014 p. 493
44) BAG 28.1.1955 - GS 1/54, AP Nr. 1 zu Art. 9 GG Arbeitskampf
45) Detail Ddubler, Das Arbeitsrecht 1, 16 th edition, Reinbek 2006, para. 600 et seq.
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special courses; it would be extremely difficult to find a sufficient number of workers

meeting these conditions.

g) The right to work as an argument

The activity of strike-breakers remains normally unchallenged despite of the fact that the
ILO-committee for the freedom of association has decided that recruiting strike-breakers is
a "grave violation" of the freedom of association in the sense of ILO-Convention 87.46)
The "right to work" of strike-breakers may be evoked from time to time, but is of no real
importance: It is just the freedom of the employer to conclude labour contracts with whom
he wants that legitimizes the recruiting of strike-breakers. For the prevailing opinion this is
a simple and apparently convincing solution because the right to strike has never been
really integrated into the system of subjective rights. If one would do this the behaviour
of the employer would be a violation of this right if there would be no explicit
justification by referring e.g. to the right of property. One may add that the "right to
work" has not been included into the German Constitution; to derive it from international
conventions (which would be quite easy) is not a very popular argument among people

who do not like strikes and trade unions.

IT. The Scope of Legitimate Industrial Action

1. Business prerogatives as limits to strikes and collective agreements?

As was explained in part I, a work-stoppage to get a (better) collective agreement is the
main case of an uncontested legal strike. What can be part of a collective agreement can,
therefore, be an object of industrial action, too. The question arises whether
"entrepreneurial decisions" (Unternehmerentscheidungen) like closing or relocating the
enterprise can be a legitimate object of a collective agreement. Or will there be
"management prerogatives" which cannot be touched by industrial action?

In Germany, this question was discussed especially in the 1990ies, when a lot of

enterprises relocated parts of their activities to China, India or to countries of the third

46) See Lorcher, in: Déubler (Hrsg.), Arbeitskampfrecht, 3. Auflage, Baden-Baden 2011, § 10 No. 93.
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world. The views were divided before the Federal Labour Court took a decision.47)

The case was in a certain way an extraordinary one. A plant producing machines was
to be closed; the production should continue in another country. The metalworkers union
did not ask to give up this intention and to stay in Germany because the risks of getting
a negative judgment and being obliged to pay damages in case of strike seemed to be too
high. The union, therefore, demanded that the period of notice should be prolonged: Three
months as a minimum and one additional month for each year of service. After the end
of this period, the employer should continue to pay the salary for three years and take
over the costs which would arise if the worker would qualify himself into a new
professional activity. The Federal Labour Court decided that these subject matters can be
regulated by collective agreement - period of notice and additional payments in case of
dismissal are a traditional part of working conditions. And the court continued: Whether a
demand is high or low, reasonable or unreasonable has not to be decided by the state; it
is up to the social partners to find a compromise which will put aside inadequate or
unreasonable rules. Whether "entrepreneurial decisions" could be an object of a collective
agreement was not to be decided; the court characterized it to be an open question, but
added an important phrase: If there is a demand whose realisation would influence an
enterpreneurial decision, the legality of the collective agreement and the strike remains
unchallenged. Even if the relocation of the enterprise would become in such a case
economically "uninteresting" this would be just a consequence of the collective autonomy
without triggering any legal consequence. The strike was, therefore, declared to be legal.
Meanwhile one can find a lot of cases in which the threat of such a collective agreement
modified or cancelled the decision of the employer,#®) but there are much more cases in

which the workers and their unions were not strong enough to consider such an action.

2. Essential services

German law does not use the notion of "essential services". Strikes must not violate
fundamental rights of other citizens or damage the public interest. Both limits lead to a

restriction of the number of persons and functions which could be affected by a strike.

47 BAG 24.4.2007 - 1 AZR 252/06, DB 2007, 1924 = NZA 2007, 987
48) Examples see Diubler, in: Daubler/Kittner/Klebe/Wedde (Hrsg.), Kommentar zum BetrVG, 14.
Aufl., Frankfurt/Main 2014, § 111 Rn. 15
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Doctors in hospitals have a right to strike and use it, but patients have to be protected.
Their right to life and health is guaranteed by article 2 § 2 of the Constitution. Some 50
years ago, doctors continued to work but refused to take notes of the concrete measures
they had taken. The hospital could, therefore, not send complete bills to individuals or the
health insurance - an important disadvantage accelerating the collective negotiations in a
good sense for the doctors. This form of action was called "pencil strike" according to the
technical means used at that time. With the computer, things have changed. In recent
times, doctors continue to take care of their patients but do not accept new ones - urgent
cases excluded. As the strike is always limited to certain hospitals, ill people can find a
place in other hospitals. Due to bad working conditions in hospitals (very long working
time) many strikes have taken place during the last ten years but there was not one case
in which a patient could claim not to be treated correctly because of the strike.

Strikes in airports are relatively frequent. If people doing the security check refuse to
work the whole airport is blocked for passengers raking a plane. This is accepted if an
emergency service is uphold: The aircrafts of government members should always be able
to start and land. This is fixed in "urgent services agreements" between the management
of the airport and the unions. Other passengers can go to other airports in Germany or in
the neighbour states like Switzerland, France, Luxemburg, the Netherlands or Denmark
which can be easily reached by train. There is no "fundamental right" to get a flight at a
certain time; passengers may become angry or disappointed but this is no sufficient reason

to forbid a strike.

3. Concrete cases

According to Korean experiences, some concrete questions have been evoked.

(1) A union calling for withdrawal of an economic dismissal plan. Under German law,
the situation is rather clear: The right of the employer to dismiss employees can be
restricted. The ordinary dismissal can be prohibited for a certain group of workers or for
everybody during a certain period. According to a well-known collective agreement,
employees in the public service who are at least forty years old and who have worked in
the public service for at least fifteen years can no more be dismissed for economic or

other reasons. The only exception: extraordinary dismissal for grave misconduct.49) The

49) § 34 Abs. 2 TVOD - Tarifvertrag fiir den O6ffentlichen Dienst (article 34 § 2 of the collective
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exclusion of the ordinary dismissal for a certain time is often part of a special collective
agreement with enterprises in an economically difficult situation: The workers agree to get
lower wages for two or three years; on the other hand they get a strong protection against
dismissals. Legally, there would be no obstacle to forbid collective dismissals in this way.

The situation changes if the dismissal is already pronounced: In this case a strike to
withdraw the dismissals and get the workers reintegrated would be illegal because it is up
to the courts to decide whether the dismissals are well founded or not. It would, however,
probably be possible to accept the dismissals as such but demand new labour contracts for

the workers concerned, but there is no court decision about this point.

(2) Fairness of broadcasting and independence from the state and big capital is a
question which could not be solved by collective agreement in German law. It is a
political question which the Parliament should deal with. There is one very small
exception: If there is a strike in the media and the broadcasting station only refers to the
employers” views the workers should have the right to pronounce their position in an
adequate way, too. In a newspaper strike during the seventies, the printers have even
refused to bring the employers” view; the (small) edition of the newspaper was published

with so-called blank spots.5?) Everybody knew what it meant.

(3) Privatization is treated as an entreprencurial decision. It is therefore doubtful whether
it can be an object of a collective agreement and a strike. As German unions are quite
cautious they would never run the risk of organizing an illegal strike with all the
consequences it can have. But they can regulate the consequences of privatization by
collective agreements. This is done regularly in a more or less successful way. A good
example is the privatization of the waste management in the city of Bremen. The workers
became employees of the private firm, but with very special conditions: They did not only
keep the rights they had acquired. Everybody who had worked in this sector for at least
one year could no more be dismissed by the private enterprise except for grave
misconduct. If the private enterprise would go bankrupt, the city of Bremen would be
obliged to take all workers back and employ them in their field. In a certain way, they

were better off after privatization.

agreement for the public service)
50) See Hensche in: Didubler (ed.), Arbeitskampfrecht, op. cit., § 18 Rn. 122 ff.
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(4) Hospitals creating a sub-company or a branch in order to reduce the wage costs are
well known in Germany. There is even an important decision of the Federal Labour Court
dealing with such a case5) A hospital had outsourced the cleaning service to a
sub-company keeping the power of telling the sub-company what to do. Some cleaning
ladies refused to go to the sub-company (what is possible according to art. 613a § 6 of
the German Civil Code) and were dismissed. The Federal Labour Court decided that the
dismissals were illegal because there was no "redundancy" as the employer had not
reduced the number of workplaces at his disposal. If the sub-company would have its own
power of decision, the situation would be different. Whether a collective agreement and a
strike could forbid the outsourcing, is doubtful; this is another case of an entrepreneurial
decision. But the consequences of the outsourcing could be regulated by collective

agreement like in the Bremen case mentioned in the preceding paragraph.

(5) Contract workers want to be employed by the principal’s company. There would be
two ways to reach such an aim under German law.

No legal risk would arise if the workers of the contractor’s company would ask to get
the same conditions as the comparable workers of the principal’s company. This would be
a kind of "equal pay" which is generally recognized in the field of temporary agency
work.52) There is no legal obstacle to transfer this principle to contract workers. Wages
and other working conditions can be fixed by copying what is valid for other people.
Whether a pure reference to the conditions of the workers of the principal’s firm would
be correct depends on the way how the requirement of a "written" collective agreement is
interpreted by the courts.

Another way is the transfer of the employment relationship to the principal’s company.
Workers may ask to be employed by a certain employer - that is a possible rule admitted
as part of a collective agreement by article 1 § 1 of the Law on Collective Agreements.
Workers may also ask the dissolution of an employment relationship - in this case to the
contractor’s company. Article 1 § 1 of the Law on Collective Agreements mentions also
"the ending" of an employment relationship as a part of a collective agreement (normally
dealing with a special protection against dismissal). The combination of both is quite

unusual; I do not see that a court has ever decided over such a case. I would prefer the

51) BAG 26.9.2002 - 2 AZR 636/01, NZA 2003, 549
52) 1t can be found in the EU-Directive on temporary Agency Work
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first way which will probably lead to the same effect as the contractor will not be willing
(or able) to pay the same amount as the main company. In order to end the strike, there

would be an offer of the main company to take over the workers (or some of them).

(6) Workers (= abhidngig Beschiftigte) who are no employees (= Arbeitnehmer) may
participate in collective bargaining if they are persons "assimilated to employees" (=
arbeitnehmeréhnliche Personen). Such a person is defined by being self-employed on the
one hand but economically dependant on one or two enterprises on the other. In order to
distinguish them from firms which depend on a big company they have to work regularly
without the help of other persons needing therefore protection in a comparable way as
employees. Article 12a of the Law on Collective Agreements admits collective agreements
for this group of persons; they are entitled to participate in a strike organized by a union,
too. The Constitutional Court has acknowledged a lot of years ago, that workers
assimilated to employees are covered by article 9 § 3 of the Basic Law which means that
collective agreements can be concluded and strikes organized. In other fields of labour
law, the "assimilation" is much more restricted; this group is not protected by the law
against inadequate dismissals and not included in the Works Constitution Act. On the
other hand, they have the same right to annual leave as employees, they can go to the
labour courts (instead of the ordinary courts) and are included in many other labour law
rules.53)

Especially in the state-owned broadcasting and television companies the "free riders"
have attained collective agreements and participated in (short-time) strikes, too. Just to give
an example: The workers of Radio Berlin-Brandenburg (RBB) negotiated about higher
wages with the board of directors. In these negotiations participated two unions both
representing "workers assimilated to employees", too. The unions organized different
"warning strikes" but the radio and television station continued its programme working
with strike-breakers and using the programme of other radio stations. One evening the
strike-breakers had organized interviews with a lot of people in the centre of Berlin. The
strikers came with big banners and stopped near the interview partners so that the
spectators could see their slogans. After this moment, the negotiations came to an end

quite quickly including, of course, the workers "assimilated to employees", too. In other

53) Details Ddubler, Fir wen gilt das Arbeitsrecht? Festschrift Wank, 2014 (in print)
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fields this would be much more difficult, because these independent workers are normally

not unionized despite of bad working conditions.

[ll. Criminal Liability

If a strike or another form of industrial action is illegal, the question of criminal
sanctions may arise. Concerning the situation in Germany, it may be useful to go back to

history.

1. Criminal liability in the past

In the years before the First World War, there was no right to strike. But rules
prohibiting the common representation of workers” interests were cancelled in 1869. A
strike without previous denouncement was a breach of contract but it was not punishable.
The supreme court of the Reich (Reichsgericht) condemned, however, workers who had
asked an additional payment for the past: Their behaviour was considered to be an
attempted blackmailing because the argument that a strike will take place was considered
to be a threat of serious harm in order to enrich themselves and third persons (Section
253 of the Criminal Code).54 This was not the only judgment of this nature.55) Especially
strikers having political aims were persecuted.56)

In the years of the Weimar Republic, nobody seems to be condemned to prison for
unlawful striking. During fascism strike was forbidden. It happened rarely but some cases
are known. In 1936, 262 workers at Opel Riisselsheim stopped working because they
could not understand why their wages had decreased due to a complicated system of
piece-work. They went to the administration to get information and to correct the amounts.
The administration was not ready to discuss with them and threatened to ask the police to
come. The workers did not insist and went back to their workplaces. The whole action

took twenty minutes.57) The police and other parts of the administration were informed;

54) RG 6.10.1890, RGZ 24.114, 119

55 See Rainer Schréder, Die strafrechtliche Bewiltigung der Streiks durch Obergerichtliche
Rechtsprechung zwischen 1870 und 1914, Archiv fiir Sozialgeschichte 1991, S. 85 ff.

56) Overview see Ddubler, Das Arbeitsrecht 1, 16. Aufl. 2006, Rn. 88; Kissel, Arbeitskampfrecht,
Miinchen 2002, § 2 Rn. 16 ff.
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they urged the directors to dismiss the workers. This was done; the complaints of 12
workers were denied by the labour court of Mayence. Among the dismissed persons, 70
were members of Nazi organisations. A leading representative of the Nazi Party asked to
expel them. A party court had to decide, but did not share the view of the leading
person, because the system of piece-work payment was indeed quite unclear. They could
remain in their organisations. Seven members of the "strikers" were arrested and sent to
prison or a concentration camp, but after some months returned without any further

sanctions.

2. The situation in the first years of the Federal Republic

After the Second World War, no strike was ever considered to be punishable. There is
no court decision which would have condemned a worker or a trade union official. Even
in cases of lock-out which were quite frequent in the 1950-ies and 1960-ies the employers
did not try to get a worker into prison.5%)

Legal literature was in its majority less indulgent. Numerous publications in the 1950-ies
declared that specific kinds of strikes were punishable: Strikes with political aims, strikes
organized by a works council, disproportionate strikes which take place before negotiations
really fail, strikes preventing persons willing to work from entering the plant, strikes which
paralyse the supply of electricity, gas and water etc.5%) All these opinions may have
developped a deterring effect on unions and their members but they had no consequence

in court.

3. The actual legal situation

Today, this kind of literature is more or less marginalized. The manuals of industrial
conflicts in Germany®®) mention the question that illegal strikes may have criminal

sanctions, but they do not pay much attention to it. Kisse/6) mentions just the two main

57) See the description at Kittner, Arbeitskampf. Geschichte - Recht - Gegenwart, Miinchen 2005,
p.532.

58) See Kalbitz, Aussperrungen in der Bundesrepublik, Frankfurt/Main 1979

59) Siebrecht, Das Recht im Arbeitskampf, Kiel 1956, S. 162; Knodel, Der Begriff der Gewalt im
Strafrecht, Miinchen und Berlin 1962, S. 125; Mertz, AR-Blattei, Arbeitskampf VI A 1 1 b;
Niese, Streik und Strafrecht, Tiibingen 1954, S. 82

60) There are no ,,commentaries® because there is no law on industrial conflicts
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articles of the Penal Code which could theoretically be applied: article 240 (using threats
of force to cause a person to do, suffer or omit an act - Notigung) and article 253
(blackmail - Erpressung). Otto%2) even does not treat the problem writing that criminal law
applies "in the first line" to excesses like insult, causing bodily harm and burglary
committed by individuals at the time of an industrial action. Reinfeldert3) picks up the
problem writing that both articles require that the use of force or the threat of harm is
deemed inappropriate for the purpose of achieving the desired outcome. This could be
judged only in balancing all interests involved. Another author wrote more than 40 years
ago that an action cannot be "inappropriate" ("verwerflich") if there are different views

about its legitimacy in society.64)

4. Reasons not to use criminal law

Which are the reasons for the reluctance of courts and authors to go into a deeper
analysis? To apply criminal law rules would be obviously against the interests of the
workers, but would be also in contradiction to the interests of the employers. What could
happen if a works council member or just a worker would be sent to prison as a "gang
leader" for one or two months? There would be a lot of solidarity with him and a lot of
criticism against the employer and the court in the press and in television. Such a
situation would disturb the social partnership so typical for industrial relations in Germany.
Would it not be a contribution to the renaissance of class conscience? Would that not be
a much bigger evil?

Another factor is the rareness of illegal strikes. Because of the civil liability and the
risk to be dismissed for grave misconduct, unions and workers are quite cautious; normally
one finds another possibility like long assemblies with a lot of discussion to impose
pressure on the employer.

Finally there are some experiences confirming this position. During the peace movement
in the end of the 1970-ies and the beginning 1980-ies a lot of people blocked the

entrances of military installations of the US army. Many people were prosecuted based on

61) See Footnote 56, § 34 No. 21.

62) Arbeitskampf- und Schlichtungsrecht, Miinchen 2006, § 15 Rn. 10

63) In: D&ubler, Arbeitskampfrecht, third edition, Baden-Baden 2011, § 15 Rn 62

64)  Ddubler, Strafbarkeit von Arbeitskdmpfen, in: Baumann/Ddhn (Hrsg.), Studien zum
Wirtschaftsstrafrecht, Tiibingen 1972, p. 104 et seq.
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article 240 of the Penal Code. But the outcome of all these proceedings was quite modest:
The fines inflicted were small and in the end the Constitutional Court decided that sitting
is not "use of force" but only an obstacle to the traffic. On the other hand, the peace
movement got a lot of publicity because many prominent persons like writers and artists
participated in the actions.6%)

In a comparable case criminal law seemed to be inadequate, too. The German
"Lufthansa" had transported people back to their countries because their request to get
asylum was refused. To come back was a big risk for these people; an initiative of
citizens tried to help them staying in Germany. In the internet, the initiative published a
lot of resolutions criticizing Lufthansa for making money by this way ("they offer
economy class, business class, and deportation class"). When a Sudanese citizen arrived
dead in Sudan despite of the fact that he was accompanied by two policemen, the protest
escalated. Some members of the initiative developped a software which sent three e-mails
every second to the Lufthansa computer. Within a short time the computer was out of
service. The action took about two hours. The procurator started a criminal procedure
against one of the initiators based once more on article 240 of the Penal Code. The court
of first Instance condemned him to pay 900 Euro, but he was acquitted by the court of
appeal: 66) There was no force applied and no threat; even a suppression of data (article

303a of the Penal Code) did not occur.

5. Could the legislator change the situation?

The question whether it would be unconstitutional to make illegal strikes punishable is a
quite theoretical one in Germany. The existing rules would be sufficient to declare an
illegal strike punishable, but it is a question of public opinion and general attitude in
society that this possibility is not used. After more than 50 years one may even say that

the exemption of industrial actions from the Criminal Code has become customary law.

65) Cf. Vogel, in: Rieble/Giesen/Junker (ed.), Arbeitsstrafrecht im Umbruch, Miinchen 2009, p. 152
66) OLG Frankfurt/Main 22.5.2006 - 1 Sa 319/05, MMR 2006, 547 = CR 2006, 684 = StV 2007,
244
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IV. Civil liability

In practice, civil liability is of a certain importance for unions. In law, trade union
officials and individuals participating in an illegal strike would be liable, too, but there are

very few cases in which this was taken into account.

1. Civil liability of unions

If a union violates the peace obligation which is derived automatically from an existing
collective agreement it has to pay damages. It is sufficient that one of the union’s
demands is in contradiction to a rule in a valid collective agreement which it had
concluded before and which has not been denounced. 67)

An illegal strike may also interfere in the established and pursued business enterprise
("Recht am eingerichteten und ausgeilibten Gewerbetrieb"); the consequence would be an
obligation to pay damages to the owner of the business enterprise. But there are two
conditions which must be fulfilled: The interference must be directed against the enterprise
and the union must have acted at least by negligence. That would be a claim in tort law
whereas the violation of the peace obligation creates a claim in contract law. Both may
co-exist under German law.

The "direct" interference makes sometimes problems.

Flight navigators at the Frankfurt airport have an employment contract with the
"Deutsche Flugsicherung”, a limited company owned by the Federal Republic. Their union
organized a strike which violated the peace obligation. Air lines asked for damages of
about 4 million Euros. Their complaint was dismissed by the regional labour court of
Frankfurt6®) because the strike was directed against the "Deutsche Flugsicherung" and not
against the airlines. The fact that the airlines suffered damages was without legal
importance; it is a normal consequence of a strike especially in the service sector that
thirds will be affected. As to the peace obligation, its aim is to protect the partner of the
collective agreement, not to protect third persons. It is therefore no legal basis for a
damages claim.

Another problem is the question of negligence. The union can trust in the existing case

67) See LAG Hessen 25.4.2013 - 9 Sa 561/12, LAGE Art. 9 GG Arbeitskampf Nr. 92a
68) See footnote 67.
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law established by the labour courts. If it is overruled after the strike occurred, the union
is not guilty of having broken the rules.®9) What will happen if a question is discussed in
legal literature with different results? The union can organize a strike but has to be very
cautious as to the extent of the work-stoppage.’®) If pickets or other members commit
illegal actions like insults a legal strike will not become illegal.

The union is responsible not only if it is the organizer of a strike. According to the
Federal Labour Court it would be sufficient to aid the strikers, e.g. to pay them some
money which will enable them to continue their strike. In the case of a so-called wild-cat
strike the union can take it over and transform it into an "official strike",”D) but this is
reasonable only if the peace obligation is not violated.”2)

If the union’s members go to strike without the union organizing it, the union has to
clarify that it does not support the action. If it remains silent it can happen that it will be

considered to be responsible, t00.73)

2. Civil liability of individuals

Employees participating in an illegal strike commit a breach of their employment
contract. They also interfere in the established and pursued business of their employer. In
contract as in tort, they are liable to pay damages. The labour courts make no difference
between the union and the individual worker.

In practice, it may often happen that a worker is not aware of acting unlawfully.
According to general rules the worker should be deemed to have acted without guilt if the
mistake was unavoidable. If the strike is organized by a union, there is a presumption in
favour of its legality.7) If the union declares that the strike is lawful the worker will not
be responsible for negligence.’S) On the other hand, the Court was quite severe in an old

decision (which would probably not be repeated today): even a guest-worker from Italy

69 BAG 9.4.1991 - 1 AZR 332/90, DB 1991, 2295 = NZA 1991, 815

70) BAG 21.3.1978 - 1 AZR 11/76, AP Nr. 62 zu Art. 9 GG Arbeitskampf;, BAG 10.12.2002 - 1
AZR 96/02, NZA 2003,734, 741

71) BAG 5.9.1955 - 1 AZR 480-489/54, AP Nr. 3 zu Art. 9 GG Arbeitskampf; BAG 20.12.1963 -
1 AZR 429/62, AP Nr. 33 zu Art. 9 GG Arbeitskampf

72) BAG 17.12.1958 - 1 AZR 349/57, AP Nr. 3 zu § 1 TVG Friedenspflicht

73) BGH 31.1.1978 - VI ZR 32/77, NJW 1978, 816

74) BAG 19.6.1973 - 1 AZR 521/72, AP Nr. 47 zu Art. 9 GG Arbeitskampf

75) BAG 29.11.1983 - 1 AZR 469/82, AP Nr. 78 zu § 626 BGB
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was responsible and should pay damages despite of the fact that he did not speak
sufficiently German and that in his country the so-called wild-cat strike was generally
recognized.76)

The liability of trade union officials is no special subject-matter of discussion in
Germany. They would be liable for interference into the established and pursued business
enterprise, committed together with the union and the workers.

The liability of the union, the workers and the union officials is a common one; they
are "joint and several debtors". In law, each person can be sued for the whole damage
and may take recourse to the other debtors.

Example: 500 workers are liable for a damage of 500.000 Euro. One of them can be
sued to pay the 500.000 Euros. Afterwards he can ask the other 499 to pay him 1.000
Euros per person This is not a very realistic solution; a rule adequate for businessmen is

not at all adequate for workers.

3. The damage to be paid

The economic effects of strikes can be very different.”) If the employers have
difficulties to sell their products the strike is welcome because it prevents stockpiling. In
many cases the working hours which were cancelled because of the strike are caught up
after some days or some weeks.

Example: During the strike in the printing industry in 1978 the newspaper "Sitiddeutsche
Zeitung" lost 460 pages with (well-paid) advertisements. Four weeks after the end of the
strike the newspaper had already published 400 additional pages with advertisements.”8)

In some specific cases there may be real damages but it is difficult for the employer to
prove it without opening completely his books. Damages to be easily proven are overtime
payments or bonuses for those who did not participate in the strike and continued to
work. In addition, the German Labour Courts facilitate the proof in the sense that the
employer is supposed to have a so-called minimum damage comprising expenses for

components and a certain percentage of the overhead costs.79)

76) BAG 20.12.1963 - 1 AZR 428/62, AP Nr. 32 zu Art. 9 GG Arbeitskampf;, BAG 20.12.1963 -
1 AZR 429/62, AP Nr. 33 zu Art. 9 GG Arbeitskampf

77) Zollner, Aussperrung und arbeitskampfrechtliche Paritdt, Disseldorf 1974, p. 38

78) Wolter AuR 1979, 200

79) BAG 5.3.1985 - 1 AZR 468/83, AP Nr. 85 zu Art. 9 GG Arbeitskampf
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4. Law and reality

It is quite rare that unions are sued for damage and even rarer that courts decide in
favour of an employer. The most important case dates from the 1950-ies.

The metalworkers” union had organized a strike ballot before the peace obligation had
expired. The Federal Labour Court decided that the ballot violated the peace obligation
and condemned the union to pay the whole damages.80) As it was one of the longest
strikes in the history of the Federal Republic (taking 114 days) the damage was estimated
to be more than 90 million Deutsche Mark. The union was sued and the Federal Labour
Court stated that it was liable; the exact amount was never fixed. The threat to be forced
to pay this enormous sum induced the union to conclude a conciliation agreement which
was very favourable to the employers and influenced the outcome of collective negotiations
during more than ten years.

The complaint was a strategic one to force unions to follow a policy of social
partnership. Until nowadays, unions are quite cautious before starting a strike and do
everything possible to follow the rules of the Federal Labour Court.

Example: Strike in a small firm with a very authoritarian owners” family. The
management recruited strike-breakers from outside and continued a big part of the
production. The Federal Labour Court did not pronounce itself clearly about the legality of
such a behaviour until now. The Commission of Experts and the Commission for the
Freedom of Association of the ILO both have declared that recruiting strike-breakers
violates the ILO-Convention No. 87.81) Nevertheless the union renounced to make a
lawsuit against the employer not to recruit strike-breakers any more.

Under these conditions, it is not surprising that unions are rarely condemned to pay
damages. There is one case in which the union and the chairman of the works council
had to pay 12.291,48 Deutsche Mark (about 6.500 Euros).82) In another case,83) a
newspaper company from Diisseldorf sued 80 employees who participated in a wild-cat
strike to pay more than 150.000,- Deutsche Mark (more than 75.00 Euros); the Federal
Labour Court decided that this was well-founded in principle, but some details of the

damage had to be clarified and remanded the case to the regional labour court. Both sides

80) BAG 31.10.1958 - 1 AZR 632/57, AP Nr. 2 zu § 1 TVG Friedenspflicht.
81) TLO, Genreal Survey 1994, para. 174; ILO Digest 2006 para. 632.

82) LAG Hamm 16.6.1981 - 6 Sa 436/78, DB 1981, 1571

83) BAG 7.6.1988 - 1 AZR 372/86, DB 1988, 2102.
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made a compromise; the employer got 30.000 Euros which were paid (unofficially) by the
union. The reason was that the newspaper company was anxious to lose readers and other
customers if they would really send the bailiff to the workers” houses to get the money.
The situation is similar to that of criminal sanctions: Get a definite judgment and execute
it, would lead to a solidarity process which is not desired by the employers.

In the concrete case the workers had the plan to bring the sum in pieces of five pennies
(Pfennig) to the firm and put a big heap in front of the entrance door. The local television

had promised to come and make a report, another newspaper was very interested:--

V. Disciplinary liability

An employee participating in an illegal strike can be dismissed without notice. This is
the rule which is laid down in a general formula ("grave ground") in Article 626 of the
German Civil Code. But there are different exceptions to the rule.

Firstly, there is a formal one. Article 626 § 2 of the Civil Code provides that the
dismissal has to be declared within two weeks. This delay starts when the strike ends or
when the employee ends his participation.

The second exception may be much more important. The balancing of the interests of
both sides has to justify the dismissal. One of the important points would be whether the
employer has dismissed other strikers, too.

The employee A has just participated in the strike like B, C and D. B, C and D are
not dismissed; the interest of the employer to dissolve the labour relationship with A is
obviously not very convincing..

That would be different if A was one of the organizers of the strike, distributing
leaflets or making a speech to an assembly.

In a famous case ("Erwitte"), striking workers had occupied the plant which was
considered to be illegal by the Federal Labour Court. The employer dismissed nearly all
his workers who immediately went to court. The Federal Labour Court decided that the
dismissals were not founded. As the employer had neglected the prerogatives of the works
council the workers thought that they acted legally and in a correct way. In the view of
the Federal Labour Court this was wrong, but the mistake ("the error") was an important

factor in favour of the workers. Another point was that the solidarity was a very broad
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one (even deputies from all political parties came to the plant supporting the workers’
demands) and that it would have been extremely difficult for a worker to break solidarity
and go his own way.84) The victory arrived after two years, but it was still a victory.

In another case workers had participated in a strike for three days. They followed their
union which organized the strike. But in reality the plant did not belong to a sector where
the union was competent, so the strike was illegal. But the workers could not recognize
this mistake; there was no sufficient reason for a dismissal without notice, even not for an
ordinary dismissal for neglecting duties.8)

Another important exception deals with works council members and other persons having
a comparable protection against dismissal based on article 15 of the Act protecting against
dismissals and on article 103 of the Works Constitution Act. A dismissal is possible only
for grave misconduct and with the agreement of the works council. If the agreement is
not reached, the employer can go to court where it is replaced if there is really a grave
misconduct.

In a case of strike, the right of the works council to deliberate about the dismissal is
suspended but not the protection as such: The employer has to go directly to the labour
court which will examine whether the behaviour of the works council member was really
a grave misconduct or not.86) If only works council members shall be dismissed whereas
other strikers can continue the court will normally think that this is an illegal
discrimination of the works council members.87)

The long list of exceptions should not be misinterpreted in the sense that the rule
disappears. The risk of being dismissed is high if the worker participates in a so-called
wild-cat strike and it is low if the union organizes the strike. Even in cases of wild-cat
strikes the decision of the employer depends on the support of the whole personnel and
the public opinion on the local level: If the newspaper writes a friendly article on the
strikers it is quite improbable (not: excluded) that a striker is dismissed.

If the strike ends with a compromise in the form of an agreement the partners normally
include a clause which prohibits all kinds of sanctions based on the participation in the

strike.

84) BAG 14.2.1978 - 1 AZR 76/76, AP Nr. 58 zu Art. 9 GG Arbeitskampf

85 BAG 29.11.1983 - 1 AZR 469/62, NZA 1984, 34 = DB 1984, 1147 = BB 1984, 983
86) BAG 14.2.1978 - 1 AZR 54/76, AP Nr. 57 zu Art. 9 GG Arbeitskampf

87) LAG Hamm 10.4.1996 - 3 TaBV 96/95, AiB 1996, 736



Discussion

“Industrial Action and Liability The Situation 1n
Germany”

Seong-jae Yu (Chungang University Law School)

First of all, thank you for taking the time to visit Korea in spite of your busy schedule.

I am honoured to have the opportunity to have this discussion with you.

1. I have two questions on the legitimacy of a trade dispute.

The first question is this: is the purpose of a trade dispute limited to the conditions set
forth by the collective bargaining agreement? Precedents in Germany indicate that a trade
dispute may take place only for purposes that can be regulated by the collective
agreement. However, Article 6.4 of the European Social Charter, ratified by Germany,
recognises the right to collective action (Streikrechts im Fall von Interessenkonflikten) in a
broader sense, and the Committee of Ministers of the Council of FEuropas has
recommended Germany to allow the occurrence of trade disputes with purposes other than
those set in the collective agreements. Nonetheless, the German courts continue to limit
the scope of trade disputes, and I wonder if this is a breach of Article 6.4 of the
European Social Charter. Furthermore, if the aforementioned precedents are a breach of the
Charter, what are the legal ramifications of this? Is there any legal framework in which
the precedents can be revised?

My second question concerns whether trade disputes are legally protected when
conducted to protest management decisions such as redundancy dismissal. Since redundancy
dismissal concerns an employee's working condition, the trade dispute that is held against
the dismissal should be deemed a part of the right to collective action as guaranteed by
Article 9.3 of the Basic Law (Grundgesetz) of Germany and therefore should be allowed
by principle. It should however be noted that industrial action against redundancy dismissal
could infringe on the management right of an employer. The industrial action work in

conjunction with the employer's management rights. However, the issue here is whether the
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employer's management right is guaranteed by the German Basic Law (Constitution) and
whether that right is treated equally as the right to collective action. In other words, is the
employer's management right a fundamental right guaranteed by the Basic Law in
Germany? If so, where in the Basic Law is the relevant clause found? If, however, the
employer's management right cannot be seen as a fundamental right of the constitution,
then it would appear the right to collective action should take precedence over the
management right when a conflict arises between the right to collective action, which is a
guaranteed basic right, and the employer's management right, which is not a basic right.

Please share your thoughts on this.

2. My next point is on criminal liability in relation to unlawful industrial action.

You mentioned that employers do not want to hold strikers criminally liable. Now,
Article 240 Coercion (Notigung) and Article 253 (Erpressung) of the German Criminal
Code are the most likely to be applied to an unlawful strike. However, both are offenses
which can applied regardless of the victim's desire to pursue prosecution or submission of
a complaint (Antragsdelikt). Therefore the employer - the victim - has no say in the

criminal prosecution. Is this not the case?

3. I would like to move on to damages in relation to illegitimate industrial

action.

Regarding the strike organized by GdF (Gewerkschaft der Flugsicherung) in 2012, the
Labour Court of Frankfurt (ArbG Frankfurt am Main) ruled that the labour union did not
have to compensate for the following damages incurred by the strike.l) The strike would
have taken place at the same time, at the same location and in the same means regardless

of the outcome.?) The Court thus ruled that if the loss would have occurred regardless of

1) ArbG Frankfurt a.M., Urteil vom 25. 3. 2013 - 9 Ca 5558/12. In this case, Lufthansa, Air Berlin,
TUIfly and Germanwings sought damages for the 2009 strike of GdF. The Labour Court
dismissed the employers’ claim on the ground that the employers’ damages was not directly given
rise to by the strike(ArbG Frankfurt a.M., Urteil vom 27. 3. 2012 - 10 Ca 3468/11). There is a
judgement of the appeal court on the contrary (LAG Hessen 25. 4. 2013 - 9 Sa 561/12. footnte
67 in Prof. Déubler presentation paper).

2) Entscheidungsgriinde I. 1. f) Die beklagte Gewerkschaft haftet gleichwohl nicht fiir die durch
den Hauptstreik verursachten Schédden, da sie sich mit Erfolg auf den Einwand des rechtmifligen
Alternativverhaltens berufen kann. Denn die von der Kldgerin zu 3) behaupteten Schiden wiren
ebenso eingetreten, wenn die Beklagte die §§ 18 Abs. 8, 35 Abs. 6a und 49 der der
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the legitimacy of the strike, then the labour union would not be held liable for damages.
This is notable because it protects the union from liability for damages even if the strike
is deemed unlawful. If the union breaches the established peace obligations with respect to
its minor demands and if such demands were excluded from the original purpose of the
strike, the legitimacy of the strike is still recognised.3) Air Berlin and Fraport sent an
appeal for the ruling to the Labour Court of Frankfurt. However, the Labour Court of
Hessen (LAG Hessen) similarly ruled to not recognise liability in damages.4)

I have a few questions regarding this case. First, I want to know if there has been any
court ruling that has denied the union's liability in damages as the Labour Court of
Frankfurt had on the same grounds. It is my understanding that this case is pending at the
Federal Labour Court, and I would like to know how you expect the Federal Court to

rule and what your thoughts are on drawing such a conclusion.

4. My next concern is on German labour relations and its dualistic structure.

You said that the work councils have resolved various labour conflicts without resorting
to industrial action and that this is characteristic of labour relations in Germany. You said
this is the reason that there are relatively fewer cases of industrial action in Germany than
in other countries. However, § 77 1II of the Work Constitution Act
(Betriebsverfassungsgesetz) states: "Work agreements shall not address remuneration and
other conditions of employment that have been fixed or are normally fixed by collective
agreement. Forgoing shall not apply where a collective agreement expressly authorises the
making of supplementary work agreements." It seems that the roles of the union and the

work council are clearly distinguished. I want to know if the reason for the relatively low

Schlichtungsempfehlung beigefligten Synopse von vornherein nicht in ihre Streikforderung
aufgenommen hitte. Damit sind ihr die durch den Hauptstreik entstandenen Schidden nicht
zuzurechnen.

Leitsitze 5. Eine Gewerkschaft haftet gleichwohl nicht fiir die durch den Streik verursachten
Schidden, wenn feststeht, dass der Streik nicht auch aus anderen Griinden rechtswidrig war und
der Streik auch ohne die friedenspflichtverletzende Forderung am selben Ort, zur selben Zeit und
in derselben Art und Wiese stattgefunden hidtte und damit die durch den Streik verursachten
Schidden auch bei einem rechtméBigen Alternativverhalten eingetreten wéiren. Dann sind ihr die
durch den Streik entstandenen Schédden nicht zuzurechnen.

3) In this case, the claim of the airlines was dismissed on the ground that the damages was not
directly given rise to by the strike. What was at issue in this case was concerned with the claim
of Fraport, which operates the Frankfurt Airport.

4 LAG Hessen, Urteil vom 5. 12. 2013 - 9 Sa 592/13.
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incidence rate of industrial action and activities by the labour unions in Germany could
partly be from the workers feeling a sense of insecurity due to the unfavourable economy.

Lastly, I would like to know if there has been any case where a collective agreement
has authorised the making of supplementary work agreements by the employer and the
works council, and if yes, I am curious as to how many cases there have been. With
regard to the emergence of new unions, you mentioned that the one-channel system, rather
than a dualistic system, is at work, and that the significance of collective action is
growing. I wonder if there are more incidences of industrial action in areas where these
new unions have emerged (where the one-channel system is at work) than in areas where
the dualistic system is still applied. I would appreciate it if you can provide information

on industrial actions that take place in each of these areas.
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Criminal liability

Civil liability

Disciplinary liability
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Special answers about France

1. General characteristics of the right to collective action in

France.

1.1. Sources of the right to collective action in France (and Europe).

In Europe, the right to strike is enforced by several European treaties[1], that have in
France precedence over domestic laws. An element of complexity is coming from the two
different European organizations: the European Union and the Council of Europe. At the
European Union level, there is especially the Charter of Fundamental rights of the
European Union, article 28, which recognizes the right “to take collective action to defend
their interests, including strike action”. At the Council of Europe level, the European
Social Charter of 1996, article 6.4, provides: “The right of workers and employers to
collective action in cases of conflicts of interest, including the right to strike---.

The letters of these two texts are very close, but their meaning and biding strength
depend on the authorities in charge with their enforcement. And those authorities are not
the same at the European level. The European Court of Justice is the Supreme Court of

the European Union, in charge with the European Union Treaties in general, and
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especially with the Charter of Fundamental rights of the European Union. The European
Court of Human Rights and the European Committee of Social Rights are in charge with
the Council of Europe Treaties[2]. And these different authorities have very different
interpretation of the right to strike.

The European Court of Justice has a very low vision of social rights in general[3], and
especially of the right to strike. It considers this right to be inferior to economic
fundamental freedoms, like free movement of services or freedom of establishment[4].

In the opposite, the European Committee of Social Rights has a high respect for the
right to strike. And it leads to a direct conflict between this Committee and the European
Court of Justice[S]. The European Court of Human Rights opinion is not as clear as the
European Committee of Social Rights, but it also enforces the right to strike[6], and will
probably follow the path opened by the European committee of Social Right.

This European conflict about the right to strike creates a great freedom at the National
level[7]. And anyhow, when no European level question is at stake, the strike is out of
the European Court of Justice jurisdiction. For these reasons, in France, strike law is
nearly exclusively ruled at a National law level.

In France the right to strike is in the Constitution[8], which provides: “The right to
strike shall be exercised within the framework of the laws governing it”. The Constitution
is though referring to a framework created by the French Statute Law.

But such a framework does not really exist, in private statute Law. The French Labour
Code has very few texts about the right to strike. It only prohibits any discrimination for
exercising the right to strike (art. L. 1132-2 C. trav.) and forbids the employer to dismiss
an employee for any reasons related to strike, except in case of a gross and wilful
misconduct (art. L. 2511-1 C. trav.). Only few more rules exist that limits strike in public
services (L. 2512-1 et seq. C. trav.).

This French context, with a Constitution referring to statute law limitations and very
little statute laws, has a several consequences. The two most important one’s are the
following.

- French strike law is mostly case law.

- Only statute law is entitled to limit the right to strike. It means that collective
bargaining cannot limit the right to strike. A clause of social peace that prohibits the right
to strike for some time could not limit in any way the right to strike of the employees.

A collective agreement could not either create a binding collective action notice or a
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binding procedure of bargaining before the strike for the employees. The Cour de

cassation (French Supreme Court of Justice) is very clear on this[9].

1.2. Distinctive element of the right to strike, in comparison with other

countries.

Unlike the United Kingdom, USA or Germany Law, for instance, in French law the
right to strike is an individual right. It means that the choice to strike or not, is an
individual one. Employees can go on strike without any Trade Union support[10]. This
kind of spontaneous collective action, called wildcat strikes in English and “gréves
sauvages” in French, are legal. Strikers may also be a minority of the employees[11].
Continuation of strike by a minority is legal, even if the majority has decided to stop the
collective action and is back to work[12]. In other words, neither the Trade Union nor the
majority of the employees can prohibit a collective action. The strike is legal even if
disapproved at a general meeting of the workers, even against the will of the Trade
Unions.

On the other hand, the strikers must respect the right not to strike, the freedom of

labour of the employees. This freedom has a high influence in French Law.

1.3. Freedom of labour and its influence on the right to strike.

The freedom of labour has its origin in the décret d'Allarde of 2 and 17 March 1791.
It is a fundamental freedom recognized by the Cour de cassation, but strictly speaking it
is not a Constitutional right in French Law[13]. Still, it is strongly protected and it draws
important limits to the right to strike.

Even if the strike is supported by most workers, the minority who wants to keep on
working has the freedom to do so. Any employee, under any circumstances, has the right
to be a strikebreaker. Concerted obstruction, with the use of threats, to the exercise of the
freedom of labour is punished with a fine 15,000 euros maximum or with a no more than
one year prison penalty, by the article 431-1 of the French penal Code. Even though this
criminal offense is not used any more, it remains as a threat. And obstruction to the
freedom of labour is usually a civil gross fault that justifies a fair dismissal.

Freedom of labour especially draws very important limits to legal collective action in
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two contexts. The first one is the retention of working tools. The second one is the
workplace occupation by the strikers.

On the working tools retention, we have had several cases about truck drivers going on
strike and keeping the company trucks or keeping the keys of those trucks. For the
French Cour de cassation, those actions can not be punished by the employer, as long as
there is no obstruction of the right to work (the employer did not prove that some
employees were ready to drive those trucks)[14]. In turn, in a similar situation but with a
proved impediment to the exercise of the freedom of labour, with some employees ready
to drive, the truck drivers withholding the keys or the trucks are guilty of a gross fault,
and their dismissal is justified[15]. With a similar motive, the employee blocking a
machine on which some employees were working are judged guilty of a gross fault[16].

To strike on the workplace is legal, as long as there is no obstruction of the freedom
of labour[17]. On the other hand, the workplace occupation is illegal when obstructing the

freedom of labour[18].

1.4. Economic freedom of the employer and the right to strike.

Freedom of labour is clearly protected against collective action, when property rights
and freedom of enterprise are not. The right to strike is in essence a restriction of
economic rights of the employer. As long as the right to strike is a human right, those
restrictions are legal and protected as any human right exercise must be. It means that the
strike right must prevail on economic rights of the employer. More precisely, in French
Law, we could say that economic freedoms do not really compete with the right to strike.
Human right do protect the weak against the strong. As human rights, economic freedoms
are protecting the employers against the strength of superior authorities, like the State.
They do not protect them against the employees and their right to resist, with their
collective action.

The European Court of Justice thinks differently (see note 4). For this Court the right to
strike is a weak human right, and the economic rights of the employer must prevail. Strike
is therefore legal, only if it is necessary and proportionate, in other words it is
approximately never legal. With this kind of motive, it is possible to think that this
European Court does not really accept the right to strike. In the opposite direction, The

European Committee of Social Rights and the European Court of Human Rights are similar
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to the French law rationale, and do really accept the right to strike (see note 5 and 6).

2. The Scope of Legitimate Industrial Action

2.1. General scope of legitimate strike

Three limits are drawing the scope of legitimate strike.

The first one is the definition of the right to strike. When a collective action is not
qualified a “strike”, it becomes a simple contract breach. The second one is coming from
the abuse of rights theory. The collective action is a “strike”, the employees are using
their right to strike, but because of the method, the use of this right is called abusive.
The third one is about some illegal acts that are forbidden, even during a legitimate and

legal strike. This third question will be seen later. That lives us with two questions.

2.1.1 The definition of the fundamental right to « strike ».

Strike is defined by Case law as a collective cessation of work to support a
professional demand[19].

If a collective actions do not fulfil one element of this definition, it is disqualified. The
employees are not protected any more, and their acts are considered as contract breaches.
We have already seen what “collective” means, and that it means little, because in French
Law, the right to strike is an individual one (see 1.2). Two elements of the definition

remains: a work stoppage and a professional demand.

a) A complete cessation of work

The cessation of work must be complete. This element of definition excludes from the
scope of Legitimate Strike, and though from the protection, many collective actions yet
called "strike" in common language, as go slowdown strike or partly done work.

The disqualification of those actions is traditional in French case law[20].

For instance, train controllers refusing to check the tickets but doing their security job
were not qualified “on strike” because they were doing part of their job. For this reason,

they were not protected, and their dismissal was possible on the motive that they were not
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fulfilling their tasks[21]. The same kind of reasoning was applied against the employee of
the French national electricity producer (EDF). Those employees were punished for cutting
power, because this act was not exactly a work stoppage[22].

This solution can be seen as severe, especially in some contexts, when stopping the
work is not stopping the production. It is actually discussed in French doctrine[23].

The European Court of Human Rights seems less strict than the French Law. In the
Dilek case, it said that the « the three hours slowdown of work done by the applicants »

> 4 This motive was

were a « general collective action in a trade union rights context
used to protect motorway toll employees who let some divers pass freely. It was not,
strictly speaking, a work stoppage. But it still deserved some protection, in the European
Court of Human Rights opinion. Because of this case, the European Court seems to be

more protective than the traditional French Case Law.

b) A professional demand: the purposes of industrial action

A strike can not have any kind of purposes in French Law. It needs to support a
“professional demand”.

This requirement is quiet widely understood.

Every element of individual or collective labour relationship is a "professional"[25], but
also social security, healthcare, unemployment, family allowances, pensions::[26]. The
purposes of strike may exceed the employer's ability. And it can be unreasonable. And it

may be against any economic freedom or power of the employer.

- A demand out of reach for the employer

Strikes from employees who have no grievance against their employer but who have
demands for someone else are legal in French Law. In the RTM case of 2007 the strike
was against a decision of the Urban Community of Marseille. The employer, the RTM
company, argued that it had no power against this decision. The Cour de -cassation
answered clearly that “the ability of the employer to meet the demands of the employees
has no influence on the legitimacy of the strike”[27]. In the Lamy Lutti case of 2006[28],
the employer was a sweets manufacturing company, and the strike was a national action
against retirement pensions cuts decided by the Government and the Parliament:--

Sympathy strikes, from employees who want to show support to the employees of

another employer, also seems to be legal, even if this question has not been discussed
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recently in front of the Cour de cassation[29].

- Unreasonable demands

The judge must not evaluate the merits of the claims. It would be against the right to
strike if the judges were to give their opinion on the legitimacy or on the rationale of the
employees demands[30].

The solution is essential. Claims made during a strike are often beyond what is
acceptable for the sound management of the company. They are a first position,
deliberately exaggerated for future bargaining. Who wants a 4% pay raise will claim 8%,
in order to keep a room for negotiation. Such a claim can easily appear unreasonable.
Prohibiting unreasonable claims would prohibit most strikes ... This justifies the prohibition
by the French Court of any judges’ evaluation of the legitimacy of the purposes of the

collective action.

- Legal disputes
Strikers' demands may be based on a legal dispute, they may be demands that could
gain satisfaction in Court[31]. This proves that strike, in the French system, is not to be

the last solution.

- There is no power sanctuary out of reach for collective action demands::- except

disciplinary power.

The principle is clear in French law: no economic freedom, no property right can be
used to limit the right to strike. If the strike is a fundamental right, it means that the
employees have a right to influence the employer’s power, the employer’s business
management. The right to strike is by essence, by definition, a right to reduce the
economic freedom of the employer. There is no balance to make: unreasonable demands
by the employee are possible. And the strike can ruin legally an employer. This threat is
inseparable of the right to strike.

Still, the French case law has a limit to this logic. It says that “professional” demands
are not individual demands. And the strike purpose must not be a complaint against some
individual measures decided by the employer. For this reason, strike against disciplinary
measures are not allowed[32]<span class="ignore">. It is said that internal solidarity strikes

are illegal.
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But those strikes may have indirect professional demands. For instance, a strike against
the dismissal of an employee who refused to keep a production book was legal: the
strikers were also, indirectly, protesting against this production book[33]. In particular, a
strike against economic dismissal is valid, because it has an indirect but necessary

“professional”, collective, purpose: the employment stability in general[34].

- But the strikers have to present demands: they should not take by themselves what

they are asking for.

Self-satisfaction action is not allowed. This outcome started with the Bardot case of 23,
November 1978[35]. The case was about employee asking not to work on Saturday
morning, and striking fittingly on Saturday mornings. The idea is that, in this kind of
cases, there is no real demand. The employees are taking by themselves what they ask
for. This has been confirmed many times, especially for strikes against overtime work,
during the overtime periods[36].

To make this kind of collective action legal, the employees just have to present some
other claims at the same time. This way the strike will not be of complete

self-satisfaction, and the collective action will become legal again[37].

2.1.2 - Abusive Strikes

Some collective actions may be illegal even if they do respect the strike definition, for the
organization or the procedure of the collective action is “abusive”. This abuse is concretely
appreciated. There is no general rule who generally prohibits a kind of organization or of
procedure. Are in principle legal “stopper strikes” (in a shift work context a minority of
employee stop working and this blocks all the factory)[38], rotating strikes[39] or short and
repetitive cessation of work[40]. But in some circumstances, when these organizations are
extremely destructive and are creating a complete and excessive disproportion of damage (in
comparison with the very little loss of salary by the employees), theses strikes may be called
“abusive”[41]. If the abuse is recognized, the collective action is coming out of the scope of
protection, and disciplinary measures are legal.

All together, the scope of allowed claims appears quite broad. To the special cases

asked for, the answers are generally positive. To be more precise:
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2.1.3 - To what extent is what is so called "business" prerogative protected in

determining whether strike is legitimate in terms of its purposes?

Strikes of self-satisfaction and strikes against disciplinary penalties are, in principle,
disqualified (see above). Except for that, business prerogative is not, in French law, a
limitation to strike purposes. This makes French Law quiet different then European Union

Case Law[42].

a) In particular is strike as follows legal in terms of purposes of strike?

@ A trade union takes industrial action, calling for withdrawal of an economic
dismissal plan itself.

This strike is legal[43].

@ A trade union, which is concerned with broadcasting industry, takes industrial action,
calling for fairness of broadcasting and independence from a state or capital.

We have had no such a Case, but the strike will indeed be considered legal in French
law.

3 A trade union, which is concerned with public services, takes industrial action,
calling for withdrawal of privatization of such services.

This strike will also be clearly legal in French Law. We have no such a case, because
it goes without asking. Anyhow, the RTM case[44] was close to this situation: the
employees were fighting the allocation by the City community of a new Tramway to a
private company. This allocation was, in their eyes, a danger to public transport service:
the RTM, the Régie des Transports Marseillais, is a public company, in charge of all the
metro and the buses in Marseille: to allocate the new tramway was breaking the public
service monopoly and privatizing a part of the public transportation in Marseille.

A trade union, which organizes workers of a hospital, takes industrial action, calling
for withdrawal of its policy in which a hospital establishes a sub-company whose aim is
to make a profit.

This claim would indeed be a professional claim and the strike would have been legal

in French Law. This also goes without asking in French Law[45].

b) In particular, is it legal if contract workers who are formally employed by a
contractor company but works in a principal’s company (what are called in-house contract
workers) go on a strike, demanding that the principal’s company should employ directly
such workers ?

This strike would also be clearly valid in French Law. There is no such a case that

came up to the Cour de cassation. But a very close case exists. The strike of a worker
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formally employed by a contractor’s company and working in a principal’s company,
against this principal company, was formally judged legal in 2003 by the Cour de
cassation, because this employee had professional concerns with this company, even if he

had no direct contract with it[46].

¢) In particular, is industrial action taken by workers in a broad sense to whom individual
employment law, such as unfair dismissal law, does not apply, lawful and protected under
collective labour law? If so, what is the rationale for this? If so, moreover, describe what
constitutional grounds of such workers’ right to industrial action are?

The qualification of “employee” is the usual scope of the right to strike. This scope is
quite large as the qualification of « employee » is relatively open in French law.
Nevertheless the question remains. Especially students, doctors, and Taxi drivers are not
employees and still they do organize some collective actions, in support of their
professional demands:-- Is the right to strike protecting them ? The question is not clearly
answered yet. Some authors have said that this right, may benefit to them[47]. But we
have no case law about them. This gap can be explained: most of these workers are their
own employer and will not take any measures against themselves: - and universities do not

usually take disciplinary measures against striking students.

d) Is there any legal restrictions of industrial action with regard to particular areas of
work like public services ?

Within the influence of the Constitution of 1946, proclaiming the existence of a right to
strike, the Conseil d’Etat (French Supreme Court for public law) has reversed is Case Law
and has recognized the right to strike in public services, for public servants[48]. A statute
law of 1983 has recalled this solution[49].

However, statute law has excluded some categories of public servants of the right to

strike: mainly these are military[50], police[51], staff of prison[52] and judges[53].

3. Criminal liability

3.1. The abolishment of criminal sanction for an illegal strike in France
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The illegal strikes were punished under the « coalition » offense. This criminal offense
was created during the French revolution in the 14 June 1791 Statute Le Chapelier. The
idea was to enforce freedom of labour and of industry. The French revolutionaries were
afraid by anything that could limit a free individual negotiation of the price and salary.
Coalition offense was then prohibiting not only strikes and collective actions, but also any
union of employee. The article 414 of the Code penal of 1810 was more specific and was
punishing what is nowadays understood as a collective action, under the name of coalition.
The penalty for coalition offense was three month prison maximum. But the leaders were
incurring a five years sentence. During all the 19" century strikes (and criminal
punishment) were anyhow frequent.

During the first part of the second Empire, which is known as the liberal Empire, this
coalition offense was abrogated by the 25 May 1864 statute law, initiated by Emile
Ollivier[54]. This law created another offense: the restraint on freedom of labour. This
offense, which prohibits threats or violence against strikebreakers, still exists (see 1.3).

Since 1864, engaging in a strike has not been any more a criminal offense in French
Law[55]. But French law waited until 1946 to make the right of strike a fundamental and
constitutional right. In between, between 1864 and 1939[56], the strike was in between. It
was generally interpreted as a tacit termination of the employment contract, done by the
employee[57]. It was not illegal. The right for the employee to terminate its contract of
employment was accepted, and the strike interpreted as a tacit will of the employee to do
so. For this reason, the employer could refuse to let the employee come back to work
after the collective action was over. And the employee could not complain: he was the
contract breaker. For short term strikes, by exception, the Courts sometime considered that
the will of the employee to terminate the contract was not clear, and decided a simple
suspension of the contract[58].

With this case law, the collective action was not considered illegal. Some authors even
said that coalition was a right for the employees[59]. They were followed by the Supreme
Courts[60]. And thus the employee had no civil liability for it. But he was still losing his
job. And for this reason, he was not really protected.

This solution ended with the 11 April 1950 Statute law, influenced by the 1946
Constitution and its recognition of the right to strike. Since then, strike does not terminate
the employment contract. This contract is only suspended. And only a gross et intentional

fault of the employee could justify a dismissal.
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3.2. Criminal sanctions for illegal industrial action.

Obstruction of the freedom to work concertedly and using violence or threat is punished
with a fine 15,000 euros maximum or with imprisonment for no more than one year, by
the article 431-1 of the French penal Code. This severe criminal offense is not used in
practice.

During the collective action, criminal law is not at all suspended. Many criminal
offenses may happen during such an action, as illegal restraint[61] ; acts of violence[62],
destruction, damage and defacement[63], the exposure of another person to an immediate
risk[64], ...

The central distinction is between:

- the cessation of work itself, which is not a criminal offense, not even a civil fault
but, in the opposite, the exercise of a protected right ;

- other acts, like picketing, workplace occupation, destruction--- that may be illegal, and

even be criminal offenses.

-What is the rationale for abolishing the criminal sanction for an illegal strike
(total cessation of work), still preserving civil liability for it?
When the criminal sanction for coalition was abolished in 1864, it was not immediately

and unanimously considered in French Law that coalition was legal or was a freedom for
the employee. Some authors still wanted to consider it was a civil fault.

But this opinion seemed not persuading to most authors and to the Cour de
cassation[65]. And anyhow no liability cases succeeded against strikers for having only
stopped working or against Trade Unions for having only supported a collective cessation
of work.

Even if some authors might have think differently, since the coalition offense has been
abrogated, cessation of work has never been illegal in itself in French Law since 1864
(except for the 1939-1944 period).

However, some collective action are indeed illegal in France (like self-satisfactory
cessation of work or slowdown work). These acts are disqualified, because they are not
“strikes” or because they are an abusive exercise of the right to strike. They are not
criminal offenses in themselves. But they are qualified of “fault” and common contractual
liability does apply to them: if the fault is gross and intentional, the employee may be

considered responsible. This liability is strictly limited by case law but it exists (see
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below). In the same time, these illegal actions are not criminal offenses.

It seems reasonable to have some civil faults, that are not

- If general statutory criminal sanction for an illegal strike (total cessation of
work) existed in your country as a statute, would this violate your constitution by
interpretation?

Such a general statutory criminal sanction is a contradiction in terms, seems impossible

in French Law.

If the acts of the employees are in the scope of a legitimate industrial action, they are
protected as the exercise of right must be.

If the acts of the employees are not in this scope, it can be for many reasons. Because
they are acts of violence, because they do not respect of this or this rule of law (the
prohibition of slowdown work, freedom of labour impediment, -:©). Each time an action
comes out of the scope of legitimate action, it is because a rule of law has been broken.
This breach is the fault that may be opposed to the employee (slow work is not a correct
way of work, and it is a disciplinary fault ; impediment to the exercise of the freedom of
labour is a criminal offense, :--). There are many possible faults. As many as there is
rules that could have been broken by the employee during a collective action. To put all
these faults in one global package, in a general criminal sanction for illegal strike, means
those acts are not punished in themselves, as an infringement of this or this special rule.
They are also punished because they are part of a collective action. The qualification of
“strike” or of “collective action”, with this gemeral criminal sanction, is used as one of
the characteristics constituting the offense. The character “strike” or “collective action” is
used to define a criminal offense, as if to go on strike was some kind of aggravating
factor.

This directly contradicts the right to strike. When this right exists (especially in the
Constitution), it means collective action is respected for what it is, a right to balance the
legal and economic powers of the employers, a right that is necessary in any democratic
society. In such a context, the fact that an (illegal) act takes place in the context of a
collective action shall not be an aggravating circumstance, or worse a characteristic
constituting a criminal offense. In the opposite, when collective action is a protected right,
a fault done in this collective action context finds, because of this context, an attenuating

circumstance.
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The closer to legality an act is, the smaller the fault is. If strike is a constitutional
right, a fault done in a collective action context is less serious than the same fault done

outside any collective action.

- Please show us, if any, relevant law and cases with regard to the above items.

In 2008 the Cour de -cassation adjudicated in a quiet hard case[66]. A seamen
demonstration came into the office of the maritime affairs district, for they want a
colleague to have a work accident pension. They used threat of destruction, stopping the
employee working freely. The action lasted for three hours, then they got satisfaction. The
Court of appeal did punish the actors of this demonstration for impediment to the exercise
of the freedom of labour. Still, the Cour de cassation broke this judgment and send the
Seamen free of charges. For the Supreme Court it was only a simple trouble to the
professional activity, not a real obstruction:--

The collective action of the seamen did not deserve the qualification of “strike”. But
still, no violence was used, it was “only” for three hours, they did not block completely
the possibility to work, but it looked very much like a impediment to the exercise of the
freedom of labour --- Still this qualification was refused by the Supreme court. This
indulgence of the Supreme Court shows clearly, in my opinion, what strike as a human
right means: it means lenience, indulgence, for faults done in the context of a collective
action, even if illegal. If the fault is not far from the exercise of a right, it means that it

is venial, minor.

4. Civil liability

4.1. Historical background

Since strike became a legal right, liability actions for collective actions became very
unusual in France, even if they were not completely unknown. But in 1979-1980 an
important case in the public Company Renault (car industry) brought up the question in
the media. The Renault company sued the CGT, French main Trade Union, for a

slowdown action in a factory. The Trade Union was ordered to pay 29 million Francs
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prejudice (approximately 15 million todays Euros, or 22 billion KRW)[67]. In the French
Trade Union context (French Trade Unions are comparatively poor in Europe), this
judgment was a threat to the very survival of the CGT. The case was closed with a
withdrawal of action from the Renault Company. But with this case, dangers of the
liability action for illegal collective actions became visible.

Collective actions are breaches in the wusual labour relations and a revolt against
employers' power. In this context, the reality of the actions does often exceed the strict
scope of the law, even when the right to strike is recognized. If the liability for collective
actions is widely understood, the very survival of trade unions is at stake. The Renault
Case helped to realize this, in the French context. In 1981 the social democrats won the
elections and this question was brought to Parliament.

A bill, that was to become the 28 October 1982 Statute Law, was finally adopted by
the French National Assembly, in early October. This statute created a general immunity
for employees, Trade union official and members, and for Trade Unions themselves, for
any action taking place in a collective action context: this was to be the article L 521-1
of the Labour Code[68]. This article was forbidding any liability judicial action for
damage « caused by a collective action or in the context of a collective action ». The
only legal exceptions admitted by this text were criminal offenses and acts unlinked to
any collective action or trade union action.

But this Bill was considered contrary to the Constitution by the Conseil constitutionnel
(French Supreme Court for constitutional law), on 22, October 1982[69], in the name of
victim rights, legal equality and public charge equality. Since then, the Parliament has
stopped trying to reduce the liability itself, and again basic tort law became the only rule.
The Cour de cassation immediately took up the torch. It was the beginning of a new case
law reducing the destabilizing effect of tort law on collective actions and freedom of
association. This case law, started with Dubigeon-Normandie case of 9, November
1982[70], only two weeks after de Conseil constitutionnel decision.

Civil liability for and during collective actions is ruled by the article 1382 of the Civil
Code, which says: « Any act whatever of man, which causes damage to another, obliges
the one by whose fault it occurred, to compensate it ». This article requires three
conditions: a fault, a damage, and a cause between those two. The new case law keys are
within the interpretation of the fault and of the cause. The results are two important

principles: The trade union is only liable for its own acts ; the person at fault is only
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liable for the damage caused by his fault.

4.2. The trade union is only liable for its own acts

In traditional French tort law, someone is liable not only for the damage he caused by
its own acts, but also for the acts of the people that are under its authority (art. 1384 al.
4 of the Civil Code). This was an argument for the employers to make the trade union
liable for the damages caused y the trade union officials, representatives and members.

This argument was rejected. The trade union does not have enough authority to be
liable: it is not the employer nor the master of its members[71]. A member of the trade
union, and even a shop steward (délégué syndical), is exercising his own right of strike
when involved in a collective action. He is the only responsible for his actions. And the
trade union is not liable for it[72].

The Générale Sucriere Case, of the 17 July 1990 (n°87-20055 P), is a good example of
this solution and of the rationale at stake[73]. In this case, the employees were occupying
the work place, picketing and had completed a total obstruction of the freedom of work.
This kind of collective action is forbidden and this was not in debate. The question was
to know whether the trade unions involved had liability in this or not. The trade union
has supported the strike since the beginning. It called for the workplace occupation and
never said a thing against the employees acts. In the opposite the trade union was
claiming this collective action to be its action. For these reasons, the Court of Appeal
recognized the liability of the trade union for the damage caused by the workplace
occupation. The Cour de cassation quashed the Court of Appeal’s decision, with the
following motives. Strikers, even if they are union representatives in the Company or even
trade union official, do not cease to individually exercise their right to strike. Their illegal
acts are theirs, they are not illegal acts from the trade Union. The trade union is not
liable for them. The trade union can be only liable of its own wrongs. And in this case,
the trade union only instigates the occupation of the workplace. It did not ask to shut the
doors and to stop the non-strikers work. So it did not do any wrong. The trade union, for
these reasons had no liability at all.

The Dubigeon Normandie case is very close. There was a collective action, a workplace
occupation, with a violent obstruction to the freedom of labour. Some destruction and

defacement did also happen. The Trade Union again had no liability, for it did not
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expressly call for these illegal acts, even if it had the clear leadership of the collective
action. No direct instructions to do the illegal acts, from the trade union, were proven[74].
And so, no liability was recognized.

In an other case, the Secretary of the district Union (the top local union executive) was
on site when the workplace obstruction happened. But the employer only proved he was
there. And this was not enough to prove a fault of the trade union itself. Again the trade
union was not liable[75].

It seems, in the end, that only a direct and proved instruction from the trade union to
do an illegal act, like a leaflet or an instruction given by one of the trade union officials,

in the name of the trade union, could make the trade union liable of something[76].

4.3. The employees are only liable for their gross and intentional faults

This is a general rule governing the employees liability toward the employer[77]. This
liability limitation is an implicit and imperative clause, supposed to be in any labour
contract. Its effect is to limit the strikers' liability toward their employers.

This limit is a protection for the employee, but is not so important in the collective
action context. The fault done during a collective action in usually meant to create a
prejudice for the employer. So it is intentional. The main limit is to evaluate the “gross”
character of the fault. Still, the usual faults in a collective action context are often
qualified gross.

For instance, acts of violence[78], illegal restraint of the company leaders[79] and
obstruction to the exercise of the freedom of labour[80] were qualified gross and
intentional faults.

The main protection of the employees against excessive liability is coming from the

following rules.

4.4. The person at fault is only liable for the damage caused by his fault.

After some wrongs done during the collective action, the employer usually wants to
recover his complete prejudice, his lost of production, his lost of the non strikes pay, his
clients lost::- This hope is usually dashed in French case law, for the employer has to

prove de direct link between the fault and the prejudice he wants compensation for. The
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suggested distinction between illegal action during legitimate strike and illegal collective
action anyhow, is meaningful. An illegal action is a collective action which is not in the
definition of the strike (see 2.1.1) or which is abusive (2.1.2). During a legitimate strike
(i.e. a non-abusive collective cessation of work to support a professional demand) some

illegal acts such as like picketing or destruction, may happen (see also 3.2).

- In case of illegal action during legitimate strike:

When a wrong happens during a legitimate strike the prejudice has to be divided. A
part of the prejudice arises from the legitimate strike. There is no wrong causing this
prejudice. It is caused by the exercise of right. For this reason, it will never be
compensated. There might also be some extra damage, caused by an illegal act. And only
this extra-prejudice may found compensation. To determinate this part of the prejudice is a
difficult task for the employer.

We have many examples of this solution: the direct cause link is often difficult to
prove. There is a 1994 case about the illegal occupation of a factory. The Court said that
the cause between the illegal occupation and the deprivation of work of non-strikers was
not proved: even if the strikers did not block the factory, it was not sure that non-strikers
would have had some work to do. So the prejudice proven caused by the fault was only
symbolic and rightly evaluated by the Court to one franc[81]. In an 2007 EDF case (an
electricity provider) the trade union gave direct instructions to commit illegal acts
(electricity and gas cuts). But the proven instructions were for the morning, and the
employer was only trying to recover the night damage. So the trade union was not

liable[82].

- In case of illegal collective action which is not a strike.

The illegal collective action which does not amount to a strike is a fault which causes
the production loss. The proof of the cause is then easier for the employer. The trade
union’s fault in giving direct instructions to do the illegal action is a cause of the
production loss. And the trade union may become liable of the production loss that its
instruction to commit an illegal collective action has caused[83].

The employee may also be found liable of part of this production loss for having

participated in the illegal collective action, but only if this participation is qualified a gross
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and intentional fault. And most importantly, he is liable only for the exact prejudice his
personal participation has done. The Cour de cassation refuses any joint responsibility of
the employee for the entire prejudice that an illegal collective action may have done to

the employer.

4.5. Joint responsibility.

Joint responsibility of the employees involved in an illegal collective action or in some
illegal acts done during a legal strike, is refused by the Cour de cassation[84]. For this
reason, the employer must prove what act has exactly done the employee he is suing and
the damage directly caused by this act. The employee will be liable only for this
damage[85]. There is no joint responsibility between trade union and the employee, as
there is no joint responsibility of the employees.

This very important protection seems to be only for employees. When some exteriors,
non employees, do come to do wrong during the collective action (helping for the

picketing for instance), they may have a joint responsibility[86].

4.6. Prejudice suffered by the police

There is no cases I know in which the police brought a civil action for damages for
the loss they suffered because of violent resistance by workers while they were trying to
arrest them for illegal industrial action. This kind of violence might happen, but there

have been no liability dispute after that I know.

Conclusion on civil liability

To conclude, I could say that French case Law has wisely limited the scope of civil
liability during a collective action. This way, liability action is still possible, but only in
special circumstances and, usually, only for a reasonable amount. And this result came

with simple interpretation of the general tort law, without any special statute law.

5. Disciplinary liability

Again, it is needed to separate disciplinary liability for illegal action during legitimate
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strike and for illegal collective action which is not a strike (see also 3.2 and 4.4).

5.1. Illegal acts, during a legitimate strike

During a legitimate strike the disciplinary power of the employer is suspended.
Therefore, the principle is that no disciplinary measures are possible against the employees,
even if they are doing some faults. This is logic: during the strike the direction power of
the employer is suspended. And if there is no more direction power, there should be no
disciplinary power.

One important exception limits this rule: in case of an intentional and gross fault, the
employer can dismiss the employee (art. L. 2511-1 of the labour Code). And this
exception is strictly interpreted: the Cour de cassation said many times that without any
gross and intentional fault, no disciplinary measure may be taken by the employer[87].
This limit is important, even if it must not be exaggerated: some gross and intentional
faults are quiet often done during strikes: - (see 4.4).

The only question that remains open in French law is, in case of a gross and
intentional fault, whether disciplinary measures smaller than a dismissal are possible or not.
The logic is that these measures should be illegal: the exception of article L. 2511-1 shall
be interpreted strictly and there is no logic in a small disciplinary fault for a gross and
intentional fault, which is, by definition a fault so important that the employer can not
keep a contractual relation with the employee. But this solution has not been confirmed

yet by the Cour de cassation.

5.2. Illegal collective action

An illegal collective action is disqualified, it is not a real “strike” and no protection can
be asked for the employees during this action. The disciplinary power is not suspended
and applies normally, as if there was no collective action at all. For instance, a slow-work
action will be qualified as a badly done work, as contractual breach, and as a disciplinary
fault. This fault does not need to be qualified gross or intentional. A disciplinary measure
is possible as long as disciplinary law is respected by the employer[88].

The illegal collective action is no longer seen as one, it is only a list of individual and

separated contractual breaches.
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6. Special answers about France

- What are the differences between illegal collective action which does not amount to a
strike and illegal action during legitimate strike?

See above, 3.2 and 4.4

- Is there any implications of such differences with regard to calculating damages?

Yes: see above, 4.4.

- Contents of the Judgment of the French Supreme Court on the day of 9, Nov. 1982
(Cass. soc., 9. Nov. 1982, Dr.soc. 1983. 175) and its implication

See 4.1 and 4.2.

- Example of dispute over legality of industrial action aiming to object to economic
dismissal itself, such as Peugeot strike in 2013.

See 2.1.1 b), 4™ point and, for instance, Soc. 22 November 1995, 93-44017 P, Dr. soc.
1996. 204.

- Please let us know about the French Supreme Court’s judgment in the case of ‘Régie
des Transports de Marseille’ and its implication

See 2.1.1 and 2.1.3 a) 3.

- Please deal with legality of contract workers’ strike against an employer who uses
their work through service provision contract with their direct employer, calling for the
withdrawal of the plan of that employer to change providers of such service, such as the
EDF case in 2012.

In the EDF case in 2012, 150 employees went on strike against EDF. They were
asking EDF to renew the maintenance and logistics contract it had with their employer
(Essor). This strike was a success, the contract was renewed and the employee could keep
their job at the EDF plant. The legality of this kind of strike is not a problem in French
case law. There is no case with this exact situation. But the RTM case above mentioned
is very clear on this and the 17 December 2003 case (above mentioned in 2.1.1 b) makes
the solution very clear. With productive decentralization which is so usual and developed
nowadays, any other solution will take any efficient right to strike away from many
employees. And a fundamental right, like the right to strike, must benefit to all employees.

- Is the legal principle with regard to the calculation of damages, “dommage autre que

celui découlant du simple exercice du droit de gréve” applicable where, if there are
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several purposes of a strike, it amounts to illegal collective action in terms of its main
purpose but amounts to legal industrial action in terms of its ancillary purpose?

For a collective action, to have an illegal purpose does not make this collective action
in itself illegal, as soon as there is also a legal purpose, even if this legal purpose is
ancillary[89]. The rationale for this is in the right to strike definition: a professional
purpose is needed. As soon as there is such a professional purpose the strike is valid. If
there are some other purposes, even if they are important, it does not disqualifies the
strike. If the strike causes a damage, the complete damage is caused by a legal collective
action, by the exercise of a right. It will not be compensated at all.

Of course, the strike must have a legal purpose that is not fake. If the professional
purpose is only a pretext, an excuse, the strike is not legal[90]. Then it is not legal at all.
And the whole prejudice is caused by a fault. Some liability for the whole prejudice may,
in this context, be found. The excuse does not save part of the strike.

The same kind of rationale is at stake in the context of self-satisfaction strikes (2.1.1 b,
st point). If the purpose of the strike is not completely realised with the strike itself, but
only partly realized, the strike is mainly a self-satisfaction (illegal) strike and do partly
have some true professional demands (i.e. not satisfied). In this situation the whole strike

is legal[91].
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List of abbreviations

Bull. civ. Bulletin civil des arréts de la Cour de cassation.

D.
DP.
Dr. soc.
C. Cass.
Civ. 2°

Cons. const.

C.E.

C. trav.
ECHR
ECJ

ECSR
esp.

Grands arréts

ie.
prev.
RDT

Soc.

Recueil Dalloz
Recueil Dalloz périodique
Droit social
Cour de cassation (French Supreme Court for private law)
2¢ Chambre civile de la Cour de cassation (2cd civil Chamber
of the French Supreme Court of Justice for civil law).
Conseil constitutionnel (French Supreme Court for constitutional
law)

Conseil d’Etat (French Supreme for public law)

Code du travail (French Labor Code).

European Court of Human Rights

European Court of Justice (Court of Justice of the European
Union)

European Committee of Social Rights

Especially

J. Pélissier, A. Lyon-Caen, A. Jeammaud et E. Dockés, Les
Grands arréts du droit du travail (Great cases of Labour Law),
Dalloz, 4e éd., 2008.

idem est (same as--)

previously mentioned

Revue de droit du travail

Cour de cassation, Chambre sociale (Social Chamber of the

French Supreme Court of Justice).

Sem. Soc. Lamy Semaine sociale Lamy
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' Ratified by France.

) More precisely, the European Court of Human Rights is in charge of the Convention
for the Protection of Human Rights and Fundamental Freedoms, and the European
Committee of Social Rights with the European Social Charter.

B ECT 15 janv. 2014, aff. C-176/12 Association de médiation sociale ; Semaine sociale
Lamy 2014, n° 1618, p. 11, note P. Rodi¢re: in this case the ECJ refuses any direct
binding force to the article 27 of the Charter of Fundamental rights of the European
Union, wich is about guaranteed information and consultation of the Workers or their
representatives. This right is said not precise enough to be binding. With this kind of
reasoning, all the social rights of the Charter of Fundamental rights of the European
Union could be said unbinding.

B ECT 11 déc. 2007, Viking, C-438-05, esp. §.44 ; CIEU 18 déc. 2007, Laval, C-341-05,
esp. §.91.

B ECSR 3 july 2013, n°85/2012, Semaine sociale Lamy n°1616/2014, p.5, note S. Laulom
; Revue de droit du travail, 2014.160, étude K. Chatzilaou. By this decision, the
Swedish law called "Lex Laval", law that repeated the conclusions of the above
mentioned CJEU Laval judgment of 18 déc. 2007, is regarded as breaching the
European Social Charter---

Sl ECHR 21 april 2009, Enerji Yapi Yol Sen, req. n. 68959/01.
7] lang="EN-GB";> No one can be a slave of two masters (Matthew 6:24)
81 7th point of the preamble of 1946 Constitution, repeated in 1958 Constitution.
9 Soc. 7 juin 1995, n°93-46448 P, Grands arréts n°197: “une convention collective ne
peut avoir pour effet de limiter ou de réglementer pour les salariés ’exercice du droit
de gréve constitutionnellement reconnu et (:--) seule la loi peut créer un délai de
préavis de gréve s’imposant a eux” (a collective agreement can not have the effect of
limiting or regulating the exercise of the constitutionally recognized right to strike for
the employees and only statute law can create a period of notice binding the
employees).

Soc. 19, Feb. 1981, D. 1981. 417, note R. Bonneau: « un arrét de travail ne perd pas

le caractére de gréve licite du fait qu'il n'a pas été déclenché a l'appel d'un syndicat »

(a work stoppage does not lose the character of lawful strike because it was not raised

in the call for a Trade Union).

« Un arrét de travail ne perd pas le caractére d'une gréve par le seul fait qu'il n'a pas

été observé par la majorit¢ du personnel » (a work stoppage does not lose the

character of a strike by the mere fact that it was not observed by the majority of the

employees): Soc. 3 oct. 1963, Goazioux, Bull. civ. IV, n® 645 ; D. 1964. 3, note G.

Lyon-Caen ; Grands arréts, n. 188.

2 Soc. 19, Junel952, Dr. soc. 1952. 533.

31 The Conseil constitutionnel, French Supreme court specialized in constitutional law, has
not (yet ?) recognized this freedom a constitutional one. The freedom of work is
opposed to any act or rule that is prohibiting a worker from working and to choose
the kind of work he wants. In French Law, it is important not to confuse this freedom
and the right to work, “le droit d'obtenir un emploi”, which is the right for the
individual to be employed and is the 5th point of the preamble of 1946 Constitution,
repeated in 1958 Constitution. This right support the politics against unemployment and
the legal limits of fair dismissal. It is recognized a constitutional right.

1 Soc. 9, May 2012, two decisions, n®°10-26497 P et 11-15579 ; Soc. 13 mai 2009, n.
08-41337.

1] goc, 7, July 1983, n. 81-40191 P. See also Soc. 10, Feb. 2009, n° 07-43.939, to block
buses drived by non strikers is attempting to their freedom of work and deserves a
“gross fault” qualification.

U CE. 1, Apr.. 1992, n° 112826, Dr. soc. 1992. 689, concl. D. Kessler.

U7 goc. 26, February 1992, n°90-40760 P ; Soc. 9 mars 2011, n. 10-11588.

[
[
[
[

[10]_

[11]
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U Soc. 21, June 1984, n° 82-16596 P., Dr. soc. 1985. 19, note J. Savatier

M See spec. Soc. 18, January 1995, Soc. 18, January 1995, Publicom, Bull. civ. V, n. 27
; Dr. soc. 1995. 186, note Ph. Waquet ; Grands arréts, n. 196 ; Soc. 18, June 1996,
Bull. civ. V, n°243, Grands arréts, n° 195---

Soc. 5 March 1953, Dunlop c. Plisson, Bull. civ. IV, n. 185 ; Dr. soc. 1953. 226 ;
Grands arréts, n. 186 ; Soc. 16, May 1989, Bull. civ. V, n. 360 ; Soc. 16, March
1994, Bull. civ. V, n. 92. The Conseil d’Etat is more ambiguous: CE 17 March 1997,
2e esp., n° 123912, Dr. soc. 1997, 533, obs. J.-E. Ray.

P Soc. 16, March 1994, Bull. civ. V, n. 92.

22 Soc. 26, January 2000, Bull. civ. V, n. 38 ; Dr. soc. 2000. 451, obs. A. Cristau

1 E. Dockes, Insubordination, propriété et action collective (disobedience, property and
collective action), Sem. Soc. Lamy, 1631/2014, supp., p. 41.
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Discussion

“Industrial Action and Liability in France”

Yong-man CHO (Konkuk University Law School)

1. Legislative Regulation on Strikes

O French law (the French Labour Code) does not have a legal framework that restricts
industrial action in the private sector, but Korean law imposes various regulations that
limit strikes in both public and private sectors. It is my understanding that France is
characterized by its strong legislative intervention, used as a means to prevent and resolve
labour conflicts. I am curious as to why there are relatively fewer legislative regulations

on strikes and strike laws.

2. Justifiability of Strikes

1) Economic Freedom of the Employer and the Right to Strike

O It seems that French law views the right to strike to prevail over the economic
freedom of the employer when they are in conflict. This is one of the elements that

distinguishes French law from Korean law.

O 1 would like to know on what grounds such a view was formed. I understand that
the right to strike is guaranteed by the Constitution in France but isn’t the property right

or economic freedom of an employer also guaranteed by the Constitution?
2) The Definition of Strike

O French law does not regard slowdown as a legitimate action whereas Korean law

considers it to be a lawful form of industrial action.
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O Why does French law view slowdown as an illegitimate act of dispute (pressure)? It
would seem to me that if, as with strike, pay could be cut due to a slowdown, it would
be more pursuant to the protection of the workers' rights to allow slowdown as a

legitimate act of dispute.

3) Strikers

O Korean law prohibits strikes that are not conducted by a trade union (so-called
wildcat strikes). In contrast, French law sees the right to strike as an individual right of a

worker.

O Considering the collective nature of strike, it would seem that a strike led by one
worker could be deemed unlawful, even if the legitimate party of strike is an individual.
If such strike by one worker is seen legitimate, how is strike (or exercise of one’s right
to strike) distinguished from absence (failure to fulfill one’s duty as prescribed by the

employment contract)?

4) The Objective of a Strike

O Korean law considers strikes against corporate restructuring (i.e., economic dismissals,
privatization, and outsourcing) to be unlawful. Moreover, a strike is illegal when its main
objective is illegitimate even if its minor objectives are not. It seems that this is not the

case in France. French law has a quite broad scope of legitimate objectives.

O Can these general characteristics be universally found in the domestic law of leading
EU members? If not, what are the legal, social and historical environments that have led

to these characteristics of French law?

O As to the view of French law which deems self-satisfaction strikes unlawful, I have
following the notes:

- When a strike is terminated without the employer accepting the demands of the
strikers, the working conditions remain unchanged after the conclusion of the strike. It is

questionable if such strike can be seen as self-satisfying.
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- Considering self-satisfaction action to be unlawful could be criticised for restricting the
right to strike, for making a special exception where an employer’s right cannot be
infringed upon by the strike.

- For example, if a strike against overtime work is conducted exactly during the
overtime period, it constitutes as a self-satisfaction strike and is therefore illegal. Does this
mean that it is legal if it is not conducted exactly during the period? If so, it seems too

artificial.

3. Criminal Liability

O According to the French penal code, the impediment to freedom of labour constitutes
an offence. The presentation introduced the 2008 case of the Cour de Cassation where it
broke the judgment by the Court of Appeal, with a comment on indulgence for faults
conducted in the context of a collective action. I would like to know if you believe that
the French courts generally uphold this view of indulgence when they address criminal

cases on the impediment to freedom of labour.

4. Civil Liability

O In France, a trade union is not subject to liability in tort if it did not directly give
instructions, even if it supported or incited an unlawful action by its workers. Then the
question arises, that it may grant immunity to the union by only passively providing civil
liability for the workers who are involved in the unlawful action. Because the number of
unions formed in France is relatively low, their finances would not be robust, but the
question still remains, as the financial stability of a union is better than that of an

individual worker.

O In France, employees are not jointly liable for the total damage suffered by the
employer due to unlawful action, and the individual workers are only liable for the
damages directly caused by their individual actions. Generally, it is difficult to tell how
much of the total damage has been specifically caused by a certain individual.

- For example, if slowdown by workers has caused damage to the employer, does an

individual pay the amount of damages calculated in proportion to the hours of slowdown
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for which he or she is responsible? If it cannot be determined objectively the manner of
how individual workers partially failed their duty to work, will the employer be prevented

from making claims for damages against the workers involved in the slowdown?

O Please share an example or theory that believes it is an abuse of right to bring legal
proceedings for an employer to bring a civil suit against a worker who caused damage to

the employer, knowing full well that the worker cannot afford to pay damages.

5. Disciplinary Liability

O According to French law, an employer can dismiss employees who partake in an
unlawful action and are responsible for a gross fault during a legitimate strike. In case of
a gross fault, the presenter is of an opinion that disciplinary measures smaller than a
dismissal are not possible. From the perspective of the worker, however, a less severe
disciplinary action is better than a dismissal, as with the former, the contractual relation is
maintained. So, doesn’t the French law, as interpreted in this way, force the employer to

dismiss the worker in effect?
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Conclusion

1. The Legal Framework

The calling of industrial action by a trade union gives rise to liability in tort at
common law. As a result of judicial decisions, industrial action will be tortious on the
ground that it induces employees to break their contracts of employment with their
employers, and possibly for other reasons as well.) The taking of industrial action could
thus lead to employers seeking an injunction to have the action stopped, and/or damages
for losses incurred as a result. The legislative response to these common law liabilities has
been to create various forms of statutory protection from civil liability. First introduced in
the Trade Disputes Act 1906, these protections have undergone a number of revisions and
amendments since.

In the United Kingdom, industrial action will thus normally be unlawful unless it falls
within the scope of the statutory protection, which in turn will depend on the parties to

and purpose of the action in question. The legality of the industrial action will also

1) See H Collins, K D Ewing and A McColgan, Labour Law (Cambridge, 2012), ch 16.
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depend on whether detailed procedural obligations have been complied with, this being a
major obstacle for trade unions in the United Kingdom, where mandatory pre-strike ballots
are accompanied by complex notice requirements, with which the union must comply. It is
this latter obligation that has been the most contentious area of the law in recent years,
and one which employers have exploited in many cases to have industrial action
restrained.

The most likely consequence of unprotected industrial action is that the union will be
restrained from taking the action by means of an injunction obtained by the employer in
the High Court. It is unlikely that workers will be dismissed, and even less likely that an
employer would seek damages against the union. And unless there is violent picketing, it
is almost inconceivable that anyone will be prosecuted for having committed a criminal
offence. However, the injunction is a powerful weapon available to employers, particularly
in a jurisdiction where there are tight substantive and procedural controls on taking
industrial action, and where there is constitutional guarantees of trade union freedom.

Most national labour law systems impose restraints of some kind on strikes and other
forms of industrial action. Many countries typically restrict the circumstances in which
industrial action may be taken during the lifetime of a collective agreement. Unusually,
that is not the case in the United Kingdom, where collective agreements (and their
procedures for resolving disputes) are conclusively presumed not to be legally binding.2)
On the other hand, British law is characterised by procedural obligations of another kind,
which are equally unusual for their complexity. These are the statutory notice and ballot
provisions, dealt with fully below. It is necessary to give full coverage to these latter
measures, to emphasise current preoccupations in the United Kingdom in relation to the

right to strike.

2. The Scope of Protected Industrial Action

The freedom to take industrial action is now protected by the Trade Union and Labour

Relations (Consolidation) Act 1992 (as amended). This provides protection from liability

2) Trade Union and Labour Relations (Consolidation) Act 1992, ss 178, 179. (Hereafter TULRCA
1992).
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for conspiracy, inducing breach of contract, or intimidation. The statutory protection applies
in relation to action taken in contemplation or furtherance of a trade dispute.3) A trade
dispute is defined for these purposes by Trade Union and Labour Relations (Consolidation)
Act 1992, s 244, as meaning a dispute which relates wholly or mainly to one or more of
the following matters:

(a) terms and conditions of employment, or the physical conditions in which any
workers are required to work;

(b) engagement or non-engagement, or termination or suspension of employment or the
duties of employment, of one or more workers;

(c) allocation of work or the duties of employment between workers or groups of
workers;

(d) matters of discipline;

(e) a worker’s membership or non-membership of a trade union;

(f) facilities for officials of trade unions; and

(g) machinery for negotiation or consultation, and other procedures, relating to any of
the above matters, including the recognition by employers or employers’ associations of
the right of a trade union to represent workers in such negotiation or consultation or in

the carrying out of such procedures.

It will be noted that this definition places a premium on two different issues: the parties
to the dispute and its subject matter. A dispute that falls outside the scope of this

protection is unprotected and may be restrained by injunction, on which see below.

o The Parties

7 A trade dispute is a dispute between workers and their employer. It means that the
protection does not apply to political strikes, in the sense of strikes between a trade union
and the government, or to strikes caused by a dispute between two unions (common in
the past but uncommon today), or to strikes between a union and an employer who is not
the employer of the workers involved in the dispute.) Because of the complicated nature
of corporate structure, the requirement that a dispute must be between workers and their

employer can have unpredictable and unexpected results:

3) Ibid., s 219.
4 See Collins, Ewing and McColgan, above, pp 669-674.
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In 2010 the National Union of Journalists (NUJ) balloted its members employed in the
Johnson Press, which owned a number of regional newspapers. The dispute was concerned
with a number of issues, including the resourcing of newsrooms as well as health and
safety matters. According to the union, the 550 workers who had been balloted had voted
‘overwhelmingly’ for industrial action.

The claim by Johnson Press that it was not an employer. According to the union,
Johnston Press produced a 600-page court submission purporting to show that the group
‘employs no journalists’ -- despite the JP stamp on the pay slips of staff working on
their titles; the JP company handbook issued to all staff; the Johnston Press plc intranet
that publishes company-wide procedures including policies on grievance, disciplinary
procedure and health and safety; despite the group's claims in the annual report, in
company bulletins and external publications that it employs 1,900 journalists and more
than 7,000 employees. Johnston Press made the claim although there were group-wide
decisions on the recent pay freeze, pensions, and employment terms and conditions.5)

Nevertheless, as already explained under English law a trade union may take industrial
action only in contemplation or furtherance of a trade dispute. A trade dispute means a
dispute between an employer and his or her workers. If a holding company owns a
number of subsidiary companies (each responsible for employing staff), it is each
subsidiary company that is a separate employer, and action directed at the holding
company will not be protected action (even though it is the holding company that makes
the decisions which are the subject of the dispute).

Presented with the employer’s claim, the union was forced to call off its action, ‘given
the threat of injunctions, legal costs, the loss by individual members of their protection
against unfair dismissal and punitive damages being imposed’. In so doing, the union
explained further that

Johnston Press plc closed the group-wide pension scheme. Johnston Press plc imposed
the group-wide pay freeze. Johnston Press plc imposed the group-wide introduction of the
ATEX content management system. Yet Johnston Press plc has worked hard to ensure that
under the anti-trade union laws, we are forced to have a dispute not with it, but with
each and every one of its wholly owned subsidiaries. It is patently unfair and the law is
an ass.9

An injunction was in fact granted against the union, highlighting the need to address
the excessive formalism of English law. Although the injunction was unopposed by the
union, the union was nevertheless required to pay the employer’s not inconsiderable legal
costs, which are believed to have been in the region of £30,000. The concern was that

the longer the union delayed calling the action off, the greater would be the costs it

5 Ibid., pp 673-4.
6) D Ponsford, ‘Johnson Press Legal Challenge Blocks Group Wide Strike’, Press Gazette, 18 May
2010.



Industrial Action and Liability in the United Kingdom / Keith Ewing 231

would have to meet. This is not the only case in which industrial action has faltered on

such grounds.”)

® The Subject-Matter

As pointed out above, a trade dispute must relate wholly or mainly to one or more of
the matters listed in TULRCA 1992, s 244, An example of how this operates as a
restraint is Mercury Communications plc v Scott-Garner,8 where the union (the Post
Office Engineering Union) organised a campaign against the liberalisation of
telecommunications. At the time, British Telecom was a publicly owned corporation, and
the union was concerned that ‘liberalisation’ was a first step in the road to full-scale
privatisation, which proved subsequently to be the case.

Liberalisation was a process whereby a private company could gain access to what was
at the time the BT telecommunications network, so that it could to provide a rival service.
In order to gain this access, BT engineers would be required to carry out the technical
work, and this they refused to do. The union was fearful that liberalisation and eventually
privatisation would lead to redundancies at BT, and so organised a public campaign
against liberalisation, and also instructed its members not to engage in technical work that
would enable Mercury gain access to the BT system.

This in turn led to Mercury to bring proceedings against a senior official of the union
for interfering with its contractual relations with BT. The official’s defence was that he
had acted in contemplation or furtherance of a trade dispute, on the ground that is action
were related wholly or mainly to the ‘trade’ matters in s 244. However, this was rejected
by the Court of Appeal, which held that although the dispute was connected with the job
security of BT staff, it was mainly a dispute about the liberalisation and privatisation of
BT, and therefore unprotected.

This case highlights the problems of the current definition of a trade dispute in the
context of union resistance to the privatisation of public services. A union worried about
the impact of privatisation on jobs and working conditions is likely to engage in a public
campaign of opposition to privatisation of the particular activity in which it organises. But

even though the real concern of the union is with jobs, by widening the scope of

7) See Dimbleby and Sons Ltd v NUJ [1984] 1 WLR 427.
8) [1984] ICR 74.
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opposition in this way, it risks having to face the claim that the dispute is really a
political dispute rather than a trade dispute.)

The English courts have generally taken a dim view of what they consider to be
‘political disputes’, that is to say disputes where the union is perceived to be using the
strike weapon for a ‘political’ rather than a ‘trade’ purpose. The best example is BBC v
Hearn,19) where the union (Association of Broadcasting Staff) was in dispute with the
BBC about the broadcast of the FA Cup Final of 1977 to South Africa, because of the
union’s opposition to the policy of apartheid being pursued by the South African
government at the time.

In the latter case the BBC refused the union’s request that the football match - which
was to be broadcast worldwide - should not be relayed to South Africa. The union
thereupon threatened that its members would not to broadcast the match at all, so that
none of the world-wide audience would be able to watch. The Court of Appeal held that
the term ‘terms and conditions of employment’” in what is now TULRCA 1992, s
244(1)(a) was to be widely construed, but nevertheless granted the injunction for a number
of reasons, which are not always easy to follow.

In upholding the decision In BBC v Hearn, however, the House of Lords has since
explained in another case that the conduct of the union in Hearn ‘had nothing to do with
terms and conditions of employment’.!) In the words of Lord Hoffmann, the dispute in
Hearn ‘did not become a trade dispute merely because the workers were threatening to
break their contracts. The work involved in transmitting the broadcasts was not what the
dispute was about’.!2) In his view, the decision was correct, ‘because the dispute did not
relate to anything which the workers were called upon to do’.13)

This, however, may seem rather disingenuous. Even if it is true that ‘the BBC workers
had no complaint about any aspect of their work’, and that the ‘objection was simply that
one result of their work would be to give pleasure in South Africa’, it is difficult to see
how their refusal to perform the terms of their contract was not ‘connected with’ terms

and conditions of employment, as the law at the time required. The tighter provision

9) For similar problems relating to the out-sourcing of public services see UCL Hospitals NHS Trust
v UNISON [1999] ICR 204. See also UNISON v United Kingdom [2002] IRLR 497.

10) [1977] 1 WLR 1004.

1) P v NAS/UWT [2003] ICR 386, para 30.

12) Tbid., para 31.

13) Tbid.
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requiring that the dispute must ‘relate wholly or mainly’ to one of the matters listed in

TULRCA 1992, s 244, was introduced in 1982.

e Solidarity Action

It will be recalled that the protection from legal liability applies to all action that is in
‘contemplation or furtherance of a trade dispute’.!4) A strike would be protected (provided
that it falls within the definition of a trade dispute above), as would solidarity action. By
solidarity action is meant secondary action and sympathy action. These terms are often
used interchangeably, but the former might best be understood as meaning action designed
to put economic pressure on an employer in dispute, while the latter is designed to
demonstrate support for workers in dispute.

Traditionally, either forms of action would be regarded as being protected action because
the action would be regarded as being in furtherance of the trade dispute.!5) This is a
position against which the courts traditionally railed, and in the 1970s in particular the
Court of Appeal developed a number of interpretations of the legislation to avoid
extending protection to solidarity action of various kinds. However, the Court of Appeal
was overturned by the House of Lords in a series of cases in which the Court of Appeal
was charged with exceeding its constitutional mandate.!6)

That conflict between the courts in the late 1970s laid the foundations for the
introduction of legislation restricting solidarity action in 1980, and prohibiting it altogether
in 1990. The current law now provides that there is no protection for a union which (a)
induces a worker to break his or her contract of employment, (b) where the worker in
question is not employed by the employer who is the party to the trade dispute. This
formulation has the effect of retaining protection for primary action but withdrawing it
from solidarity action.1?)

The effect of the foregoing is that if a union were to organize solidarity action in
support of members in dispute with their employer, the union could be restrained by an
injunction for organizing the action, and sued in damages for losses caused as a result.

The restriction applies not only to strikes in solidarity with other workers, but to any form

14) TULRCA 1992, s 219.

15) Conway v Wade [1909] AC 909.

16) See Collins, Ewing and McColgan, above, pp 693 - 6.
17) TULRCA 1992, s 224.
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of support which may involve a breach of contract by the workers taking the solidarity
action in question, such as a boycott of the products of the employer engaged in the trade
dispute.

Partly for this reason, in practice solidarity action does not now take place to any
significant extent. However, the prohibition was challenged as violating the European
Convention on Human Rights in an important case recently decided by the European
Court of Human Rights. One of the two complaints in RMT v United Kingdom,18 was
that the union had been unable to take action to assist members in dispute about working
conditions. The question for the court was whether the right to freedom of association in
the ECHR included the right to take solidarity action.

In this case 20 workers in question had been transferred from the Jarvis group of
companies to another company called Hydrex. The union was concerned that the transfer
would inevitably lead to a reduction in pay, given that Hydrex workers were ‘paid
significantly less’.19 Sure enough, the ex-Jarvis staff were subsequently informed by
Hydrex that their pay would be cut by 36-40% ‘because of difficult market conditions’.20)
Industrial action then took place and various offers by the company to settle the dispute
were rejected by the RMT members concerned.

According to the union, its members were in a very weak position because of their
small number - there were far too few of them to have any appreciable impact on the
company, the activities of which ‘had not really been disrupted at all’.2D) Also according
to the union, it would have been in a position to defend its members’ interests more

effectively if it had been able to mobilise Jarvis members as well:

The simple threat of a strike on this scale, and a fortiori an actual stoppage, would
have exerted significantly more pressure on Hydrex to maintain existing terms and
conditions. The applicant stated that Jarvis employees would have been willing to strike in
support of their colleagues in at Hydrex. Instead, the Hydrex members had had to stand
alone, and in the end had no option but to accept the new terms and conditions. They

did so under protest.22)

18) Application No 31045/10), 8 April 2014.
19) Tbid., para 14.
20) Ibid., para 15.
21) Ibid., para 16.
22) Ibid., para 17.
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The European Court of Human Rights held that Art 11(1) protected both the right to
strike and the right to take solidarity action. But in a highly unsatisfactory decision, it
also held that the total prohibition on solidarity action in the United Kingdom could be
justified under Art 11(2) of the Convention as being ‘prescribed by law’, and ‘necessary
in a democratic society’, for the protection of the ‘rights and freedoms of others’. This
has led to the curious - and perhaps unprecedented - outcome of a Convention right

that in the United Kingdom can never be exercised.

3. Notice of Intention to Ballot

The position so far then is that the taking of strike action will almost certainly be
unlawful at common law, but that there is protection by statute to displace common law
liability. However, the protection applies only to action in contemplation or furtherance of
a trade dispute, which restricts protected action according to the parties to the dispute and
the purposes of the dispute. Legislation has also withdrawn protection from various forms
of secondary action.

In addition to the foregoing substantive restrictions on industrial action, there are also
important procedural restrictions, which because of their complexity have proved to be
very difficult for trade unions to comply with. These are duties imposed by the State to
give notices of various kinds relating to the industrial action to the employer, as well as a
duty to conduct a ballot of the workers involved, in accordance with procedures imposed

by the State.23)

® The Duty to Give Notice of an Intention to Ballot

Under TULRCA 1992 s 226 a trade union must give notice to the employer of its
intention to hold a ballot about industrial action, and this must be done at least seven
days before the ballot takes place. The union must provide a list of the categories of
employees to which those who are to be balloted belong, as well as a list of the

workplaces at which the affected employees work; in addition to the total number of

23) For a fuller account, see Collins, Ewing and McColgan, above, pp 674 - 690.
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employees concerned and the total number in each category and at each workplace.24) The
information ‘must be as accurate as is reasonably practicable in the light of the
information in the possession of the union’.2%

The problems these provisions cause are highlighted by a number of cases in 2009 and
2010 where the courts imposed heavy demands on trade unions in terms of the
information that must be supplied to the employer. These problems are indicated by the

following case:26)

EDF Energy v RMT [2009] EWHC 2852 (QB)
(23 October 2009)

A pay dispute between the National Union of Rail and Maritime Workers (RMT) and
EDF Energy involved a relatively small number of employees at three electricity stations.
The union arranged for a ballot to be held, and gave notice to the employer of its
intention to conduct a ballot under TULRCA 1992, notifying the employer that it
proposed to ballot ‘engineers/technicians’, of whom it had 52 members. The employer
categorised workers in other terms - ‘fitters, jointers, test room inspectors, day testers,
shift testers and OLBI fitters’, and claimed that the information provided by the union
was inadequate.

An injunction was granted in this case to stop the ballot being held on the ground that
the union’s notice categorising the workers as engineers/technicians was not sufficient. As
pointed out above, the information supplied by the union ‘must be as accurate as is
reasonably practicable in the light of the information in the possession of the union at the
time’ (TULRCA 1992, s 226A (2D)). In this case the union did not have the information
in its possession. However, the court took the view that although this was a ‘highly
material’ consideration, it was not ‘decisive’.

According or the High Court, the union was under ‘a duty to do their reasonable best
to address the essential criteria and to explain as far as they can how they got to the
information that it supplies’. In this case, the Court took the view that the union could
have obtained the additional information by asking its shop stewards, and that ‘the
employer would be entitled to know who was being balloted in respect of those trades
and who might be called out pursuant to ballot in an industrial dispute’. In taking this

position the court also accepted that ‘it would make a material difference to the employer

249) TULRCA 1992, s 226A (2A), (2B).

25) TULRCA 1992, s 226A (2D). At least three days before the ballot, the union must also supply
the employer with a copy of the ballot paper: TULRCA 1992, s 226A (1)(b).

26) See also British Airways plc v Unite the Union (No 1) [2009] EWHC 3541 (QB) (17 December
2009); Network Rail Infrastructure v RMT [2010] EWHC 1084 (QB) (1 April 2010).
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if he had to face the risk, for example, of a test room inspector withdrawing his labour
as opposed to a fitter’.

But this was a judgment reached without hearing any evidence of the respective
responsibilities of these different positions, the judge admitting that ‘the court has not been
informed in any detail of what the contrasting functions are’, being left ‘to imagine that they
may have different skills, different roles in the operation, and the loss of one may have
significantly different effects to the loss of the labour of another’. An appeal was dismissed
by the Court of Appeal, and a complaint was made by the RMT to the European Court of
Human Rights on the ground that the obligations relating to ballot notices violate the British
government’s obligations under the European Convention on Human Rights, Art 11. As we

have seen, the application on this point was ruled inadmissible.

The position in EDF - and similar cases decided at the time2”) - has been ameliorated
by the important Court of Appeal decision in RMT v Serco Ltd;, ASLEF v London &
Birmingham Railway Limited,?®) which was a consolidated appeal by two unions against
which injunctions had been granted in separate disputes. One of the grounds for the High
Court granting the injunction was that the union had provided inaccurate information in
the ballot notice. The notice was said to be inaccurate - and the therefore invalid - for
inadvertently including the details of two members who the union had mistakenly thought
were entitled to vote.

At the prompting of John Hendy QC for both unions, however, the Court of Appeal
held that the duty on the unions under the legislation is simply to provide a notice that is
accurate in relation to the information actually held by the union. In other words, the
union is not under a duty to go looking for information to satisfy the convenience or
whim of the employer, the Court of Appeal’s decision in this respect calling into question
the validity of the injunctions granted against RMT in earlier cases, including EDF Energy
considered above.

In so holding, Elias LJ rejected the argument of Blake J in the EDF case that ‘if the
union was limited to deriving the information solely from existing documentary records
already in its possession, this might encourage it to record minimal information so as to
frustrate the purpose of the statute’.29) Elias LJ accepted that there will be a duty on the

union to obtain any relevant documents from union officers and employees and to collate

27) See cases referred to in note 26.
28) [2011] EWCA Civ 226, [2011] ICR 848.
29) Ibid., para 60.
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and analyse that information to enable it to supply the relevant lists and figures to the
employer as accurately as it reasonably can. Moreover, it would in my view be in breach
of the duty to provide information drawn solely from documentary records when the union
knew that the information was actually wrong. The duty is more than simply to replicate
in a mechanical way the information in the union's possession.30)

Elias LJ proceeded to say, however, that ‘what is required, as in the previous
incarnations of this duty, is that the union should assist the employer by drawing upon
information it already has’, a conclusion supported by the fact ‘the information is defined

"o

as information held "for union purposes"’.3D) However, the Court of Appeal stressed the
freedom to take industrial action was not to be constrained by clever arguments invented
by lawyers. Nor was it the role of the court to ‘set traps and hurdles for the union which

have no legitimate purpose or function’.32)

e The Duty to Provide an Explanation

In addition to the duty under TULRCA 1992, s 226A to provide the lists in subsection
(2A) and the figures in subsection (2B), the ballot notice must also include an explanation
of how these figures were amived at. That is to say the figures relating to (a) the total
number of employees concerned, (b) the number of the employees concerned in each of
the categories of employee to which the employees concerned belong, and (c) the number
of the employees concerned who work at each workplace in the workplaces at which the
employees concerned work.

Where the union members have their union subscriptions deducted at source by the
employer (a system known as the check off), the union may provide the lists and figures
in the normal way. Alternatively, it may otherwise provide such information as will enable
the employer (a) readily to deduce the total number of employees concerned, (b) the
categories of employee to which the employees concerned belong and the number of the
employees concerned in each of those categories, and (c) the workplaces at which the

employees concerned work and the number of them who work at each of those

30) Ibid., para 71.

3D Ibid. This was said to suggest that ‘the information has been obtained in connection with some
quite separate union purpose rather than simply for the specific purpose of complying with the
statutory duty’ (ibid).

32) Ibid., para 94.
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workplaces. Where this alternative is adopted, there is no need to provide the ‘explanation’
in relation to the check-off members. Particular problems arise, however, where the
industrial action involves both members (a) who pay their subscriptions by check off, and
(b) those who do not.

These difficulties were fully ventilated in Metrobus Ltd v Unite the Union,33) where this
duty to provide an explanation was used to de-rail legitimate industrial action by bus
workers in a dispute with Metrobus about terms and conditions of employment. The union

gave notice to the employer of an intention to conduct a ballot, in the following form

This letter is to give you notice that this union intends to hold a ballot for industrial
action. The ballot will open on 18 August 2008. Your employees who will be entitled to
vote will be those who are members of the T & G Section of Unite the Union employed
by you at Crawley, Croydon and Orpington depots in the following category, operating
Staff (drivers). Those members in any of the above category who pay union subscriptions
through check-off are known to you, including their individual categories and workplaces,
and I believe that they number 776. A number of, I believe 69 members pay union
subscriptions by means other than check-off. The attached matrix provides such
information as the union possesses about the numbers in particular categories of the non
check-off members. I believe that the total number of your employees who will be
entitled to vote in the ballot (both check-off non check-off) is therefore 845. The
information set out in this notice is an accurate as possible in the light of the information

in the possession of the union at the date this notice is given.34

No objection was taken to this notice at the time it was given, and after conducting a
ballot which produced a majority in favour of strike action, the union gave notice of
intention to strike. A two-day strike then took place. When the union announced its
intention to hold a second strike, the employer sought and obtained an injunction to
restrain the action on a number of grounds, including the claim that the union had failed
to comply with this particular duty to explain how the figures in its ballot notice had
been arrived at in relation to the non check off members involved in the dispute.

An injunction was granted, the Court of Appeal holding that ‘the union cannot avoid
the obligation to provide an explanation of how the figures were arrived at’ in relation to

non-check-off members.35) This is despite the small numbers of non- check-off employees

33) [2009] EWCA Civ 829, [2010] ICR 173.
34) Ibid., para 57.
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involved, ‘and the absence of suggestion that the figures supplied in respect of non
check-off employees were materially inaccurate’.36) One member of the Court of Appeal
dissented on this latter point, observing that the position of the majority was ‘too strict’.37)

Acknowledging that the employer ‘was denied "an explanation" in relation to the
non-check-off employees’, it was also acknowledged by the judge in the minority that ‘such
an explanation is often permissibly formulaic or anodyne’.3®) The latter, however, proved to
be a premature judgment about the ‘explanations’, with some courts - notably in Network
Rail39 - pulling up trade unions on this point by insisting that a ‘formulaic’ explanation
was not enough, drawing an opaque distinction between a ‘conclusion’ and an ‘explanation’.

As with the duty to provide ballot notices, the duty to provide an explanation was also
considered by the Court of Appeal in Serco.40) In that case, the union explained to the
employer that the information in the ballot notice was based on union membership records,
updated and audited to ensure accuracy. This was not good enough for the employer,
which argued that the union should have disclosed precisely who did what and when as
well as when the records were last updated. Not only that: the notice was fatally flawed
for being a ‘conclusion’ rather than an ‘explanation’.

But here too a note of realism was struck, the Court of Appeal rejecting these
arguments, taking the view that ‘nothing is to be achieved by stating which particular
officer obtained the information, or on which particular day, or whether contacts with local
officers were by email or phone’.4D) In this respect too, the Serco case thus goes some
way at least to meet the objections that it is wholly unacceptable that it should be

possible to restrain carefully prepared industrial action on such specious narrow grounds.

4. The Ballot

In light of the foregoing, it is to be expected that the ballot obligation will be highly

35) Ibid., para 94.

36) Tbid., para 128.

37) Tbid., para 124.

38) Ibid.

39) [2010] EWHC 1084 (QB) (1 April 2010).

40) RMT v Serco Ltd; ASLEF v London & Birmingham Railway Limited, above.
41) Tbid., para 94.
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prescriptive, detailed and time - consuming. Trade unions are not permitted to conduct
industrial action ballots in accordance with their own rules and procedures, but must
instead comply with a highly prescriptive statutory procedure imposed by the State. In
recent years this has been only a limited focus of the attention of employers seeking to
restrain industrial action.42)

In addition to the duty to comply with the highly prescriptive ballot obligation, trade
unions also have additional notice obligations after the ballot has been held. These mirror
the duty to give notice of the intention to ballot, and require the union to give 7 days’
notice of its intention to take industrial action. This notice must also comply with
statutory requirements almost identical to the duty to give ballot notice, though there is

additional information to be provided at this stage.43)

e The Ballot

The legislation deals with a wide range of matters, including entitlement to vote in the
ballot, which ‘must be accorded equally to all the members of the trade union who it is
reasonable at the time of the ballot for the union to believe will be induced by the union
to take part in the industrial action’.44) The union must make sure that no one else is
included in the ballot,45) a provision clearly designed to ensure that the union does not
seek to enlarge the ballot constituency with a view to securing the support of workers
who may vote in favour of industrial action in the knowledge that will not be required to
do so.

The prescriptive nature of the law is such that even the method of voting and the ballot
paper must meet detailed regulatory standards. Thus voting must be by post, the union
required to send by regular mail a ballot paper with a stamped addressed envelop for its
return to every member, so that the cost of conducting a ballot is thus high.46) The ballot
paper must include information about the independent scrutineer, and specify to whom and

by when it must be returned.4”) It must also contain at least on the of the following

42) For a fuller account, see Collins, Ewing and McColgan, above, pp.679-86.
43) TULRCA 1992, s 234A.

44) Tbid., s 227 (1).

45) Ibid.

460) Tbid., s 230(2).

47) Tbid., s 229(1A).
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questions:

(a) a question (however framed) which requires the person answering it to say, by
answering “Yes" or “No", whether he is prepared to take part or, as the case may be, to
continue to take part in a strike; or

(b) a question (however framed) which requires the person answering it to say, by
answering “Yes" or “No", whether he is prepared to take part or, as the case may be, to

continue to take part in industrial action short of a strike.4®)

In addition to the foregoing, the ballot paper must include the following statement: “If
you take part in a strike or other industrial action, you may be in breach of your contract
of employment’.4%) This must be included ‘without being qualified or commented upon’,50)
in a measure designed to have an intimidatory effect at a critical stage in the balloting
process. Since 1990, however, the foregoing statement must be accompanied by another

statement, which reads as follows:

However, if you are dismissed for taking part in strike or other industrial action which
is called officially and is otherwise lawful, the dismissal will be unfair if it takes place
fewer than twelve weeks after you started taking part in the action, and depending on the

circumstances may be unfair if it takes place later.5)

Those who take part in the ballot are entitled to do so without interference by the
union,52) though the union is entitled to campaign for a ‘yes’ vote.53) As already pointed
out, those voting must have a ballot paper sent to them at home, and to be given a
convenient opportunity of voting by post, without incurring any personal expense.5¥) The
ballot costs must thus be incurred by the union. There is no opportunity of voting at the
workplace, and no opportunity to vote electronically. As a result ballot turnouts are
sometimes low, though the union needs only the support of a majority of those voting to

authorize the calling of industrial action.

48) Ibid., s 229(2).

49) Tbid., s 229(4).

50) Tbid.

51) Tbid.

52) Ibid., s 230(1)(a).

53) Newham LBC v NALGO [1993] IRLR 83.
54) TULRCA 1992, s 230(1), (2).
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As will be considered more fully below, once the ballot has taken place, the union
must inform its members and the employer of the ballot result.55) Moreover, the
independent scrutineer (appointed by the union to oversee the ballot) must confirm that he
or she is satisfied that there were no breaches of any statutory duty in relation to the
ballot.56) The scrutineer occupies a crucial role in the process, but as such is vulnerable to
threats of litigation by employers. Although no such action has been initiated (to my
knowledge), it is not unknown for the employer’s legal team to engage in what may be
regarded as a menacing dialogue with the scrutineer.

It is absolutely essential that the union fully complies with these obligations, for failure
to do so may lead to the action being restrained by the courts. Thus, it is expressly
provided that industrial action will not have the support of a ballot if (i) any person who
was a member of the union at the ballot was held, is (ii) not given an opportunity to
vote, and (iii) is subsequently induced by the union to take part in the ballot.57) Questions
have arisen in the past about members who join the union after the strike has started, and
are then induced by the union to take part. The union does not lose legal protection in
these circumstances.58)

Despite the foregoing, provision is made for small, accidental failures that are unlikely
to affect the ballot result. In these cases the failures are to be disregarded, though
employers may nevertheless seek to exploit them in litigation. An example of the latter is
the Serco case, above, where an injunction was granted by the High Court because the
union had inadvertently included in the ballot two members who were not entitled to vote.
As reported by the Court of Appeal, ballot papers had been sent to 605 drivers, of whom
472 voted (a turnout of 78%), with 410 (87%) voting in favour of industrial action.

The Court of Appeal reversed the High Court, and held that the accidental inclusion of
the two members not entitled to vote was trivial and therefore excusable. But it did so
only after a lengthy discussion of the meaning of ‘accidental’, as that term is used in the
statute. Thus, it was argued for the employer that an ‘error could not be treated as
accidental simply because it was not deliberate. In order to be accidental it had to be

inadvertent’. However, the Court of Appeal preferred to say that

55) Ibid., ss 231, 231A.

56) Ibid., s 231B.

57) Ibid., s 232A.

58) British Railways Board v NUR [1989] IRLR 349.
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Here the union believed that it was balloting the relevant drivers and no-one else.
Because of human errors and failings, it did not achieve that objective but extended the
vote to two members not entitled to it. In my judgment section 232B was designed to

cater for precisely this kind of case, and the judge was wrong not to apply the section

o The Burden of the Ballot

Balfour Beatty Engineering Services Ltd v Unite’9 arose out of dispute between
construction workers who were members of Unite the Union and Balfour Beatty
Engineering Services Ltd (BBES) about the proposal of the latter to withdraw from the
sector-wide collective bargaining structures in the industry. In furtherance of this dispute, a
ballot was opened in November 2011, but subsequently aborted. A second ballot took
place between 19 January and 2 February 2012. Of the 444 valid papers counted, 313
voters were in favour of industrial action short of a strike, and 295 were in favour of
strike action.

The employer challenged the notice and ballot procedures on a number of grounds

explained by Mr Justice Eady as including the following:

first, that there had been a failure to specify the number of each category of worker at
cach of BBES' workplaces and that there were also muddles about job titles. Secondly, it
was said that Unite had failed to categorise sites correctly or with sufficient precision.
Thirdly, concern was expressed over the fact that the number of "non-check off' members
(i.e. those whose union dues were not deducted at source) had (apparently inexplicably)
increased from 308 in an earlier ballot, conducted in November 2011, to 639 for the

purposes of the recent ballot

As pointed out by Mr Justice Eady, however, the arguments in the case related mainly
to whether the union had complied with TULRCA 1992, s 230, concerned mainly with
whether the opportunity to vote was extended to all those entitled to do so. The problem
for all unions is that their membership records may not be complete, for reasons

recognized judicially in the House of Lords in 2003:

Every trade union is required by law to maintain a register of its members (see section

24 of the 1992 Act). But it is a fact of life that no trade union of any size can keep

59) [2012] EWHC 267 (QB), [2012] ICR 822.
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completely full and accurate records of the names and addresses of its ever-changing body

of members, still less their current places of work, trade categories and pay grades ---60)

This is a particular problem in construction, where the nature of work is such that
union members change jobs and employers on a regular basis, making it impossible for
trade unions to maintain fully accurate membership records.

The industrial action law relating to notices and ballots makes little allowance for this
latter problem, though the legislation does say that ‘so far as is reasonably practicable’ a
ballot paper must be sent to the home address of every person who is entitled to vote.
The question for a trade union in any particular case is how far must it go to ensure that
it has done all that is ‘reasonably practicable’? In this case Mr Justice Eady acknowledged
that it was very clear from ‘the evidence of Unite, and in particular from the witness
statements of Mr Nick Drysdale [an officer of the union], that he and others at Unite
[had] gone to painstaking (and no doubt also time-consuming and expensive) lengths to

verify the information in their possession’. The steps taken were outlined as follows:

i) In September 2011 Mr Drysdale printed off a list of all the members on the Unite
database in respect of whom BBES was recorded as the employer.

ii) For the purpose of the first (November) ballot, it was checked against the
information held by the Joint Industry Board over six days of visits by Unite staff.

iii) For the second (January/February) ballot, Unite checked its database against a
BBES list of check-off payers (although not as informative as had been hoped). In
December Mr Bell from the Unite subscriptions department (as he confirmed in evidence)
found a list relating to check-off members who were weekly staff. Mr Drysdale identified
that there were 25 check-off payers who had claimed to be employed by BBES but who
did not appear on that list. Only 13 of them were found to be included on the list of
monthly check-off payers (obtained on 9 January by another Unite official following
enquiries made of Balfour Beatty Pensions Plc and also of the independent company
which deals with the pay source). This list of monthly payers contained altogether 162
names, but it would have been inappropriate to send papers to all those individuals, since
it was quite possible that it included people who were not actually employed by BBES
and who would therefore be outside the constituency.

iv) On 6 December, Unite sent out questionnaires (2447 by post and 1065 by email) to

those members recorded as working for any company within the Balfour Beatty Group

60) P (4 Minor) v National Association of Schoolmasters/Union of Women Teachers, above (Lord
Walker).
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asking them to identify, in each case, his or her particular employing company.

v) Mass 1 was engaged by Unite to contact every member who was recorded as
working for any company within the Group and for whom a telephone number was
available. Mass 1 managed to contact nearly 6000 of the telephone numbers and the
information thereby obtained was used in order to update the details on Unite's database
in relation to 572 members.

vi) The regional offices of Unite were sent lists based on the information yielded by
these researches and asked to chase up, by telephone, information relating to any members
recorded as working for BBES, Cruikshanks or Haden Young. It is common ground that
because of a merger in 2009 it would now be appropriate to classify members recorded
as working for Cruikshanks or Haden Young as falling under the BBES umbrella
(assuming no subsequent departures).

vii) A yet further questionnaire was sent out with the Unite Christmas newsletter
requesting that individual members should update the information on their current
employer. This went out on 22 December to all those members recorded as working for a
Balfour Beatty company or for any other company seeking to end existing collective
bargaining arrangements.

viii) A further 3593 questionnaires were sent out at the same time to all Unite
members who were recorded on its database under the "General Construction" code. Thus,
it seems that a total of 8847 questionnaires were sent by post and 1065 by email.

ix) The information obtained was used under the supervision of Mr Drysdale to update
membership records and this naturally included the information as to the individual's
employing company.

x) Where there remained gaps in the information required, further attempts were made
to contact the relevant member individually up to 9 January. This led to further updating.

xi) On the advice of the Unite legal department, yet further enquiries were made
thereafter.

xii) Mr McAulay [another union officer] described how further steps were taken to alert

Unite members to the imminent ballot.

The evidence indicates that these enquiries took some 500 hours or more of work on
the part of the Unite staff involved. It was thus accepted that ‘Unite went to considerable
lengths to ensure democratic legitimacy which might be thought to exceed what would
ordinarily be expected’. It was also accepted that ‘the efforts made were formidable’, and
that as a result ‘so far as reasonably practical, every person entitled to vote had a voting
paper sent to him/her and also was afforded a convenient opportunity to vote by post’.
But while this is a very welcome decision, it leaves unresolved the question of how far a

union needs to go to ensure that everyone is sent a ballot paper? Is it necessary to go to
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these lengths to comply with the statutory obligations? If not, how far is it necessary to
go? More to the point, are obligations of this complexity and uncertainty consistent with
the fundamental rights of trade unions and their members recognized by ILO Convention

87, Art 3?

5. After the Ballot

The ballot obligation is thus onerous, and of such a nature that it is quite likely that
the union will make mistakes in the process. The problems are compounded by the notice
to ballot obligations considered above, but also by the various notices that must be given
after the ballot has taken place. Here we have three separate duties - a duty to inform
both the members of the union of the ballot result (a failure to comply with which in
both cases will enable the employer to claim that industrial action is unprotected), and a

duty to give the employer advance notice of any industrial action.

e The Duty to Give Notice of the Ballot Result

So far as the duty of the trade union to inform its members of the ballot result is

concerned, the legislation provides that:

As soon as is reasonably practicable after the holding of the ballot, the trade union
shall take such steps as are reasonably necessary to ensure that all persons entitled to
vote in the ballot are informed of the number of—a) votes cast in the ballot, (b)
individuals answering "Yes" to the question, or as the case may be, to each question, (c)
individuals answering "No" to the question, or, as the case may be, to each question, and

(d) spoiled voting papers.6l)

Apart from the duty to inform members of the ballot result, TULRCA, s 231A requires
the union ‘as soon as reasonably practicable after the holding of the ballot’ to ‘take such
steps as are reasonably necessary to ensure that every relevant employer is informed of
the matters mentioned in section 231’ (that is to say the provisions relating to the ballot

result).

61) TULRCA 1992, s 231.
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(1) Duty to Notify Members

In Network Rail Infrastructure v RMT,%2) the union sought to comply with the obligation
to notify its members by sending them an SMS message, which referred to ‘a solid vote
for industrial action’, and then giving a link to the union’s website for the full result.

This was said to be insufficient notice to the members. According to Mrs Justice Sharp:

It seems to me that section 231, on the face of it, requires active steps to be taken to
provide information. I think there is a real distinction between taking active steps by
sending information to the members concerned, and identifying for them a place where
they can go and get the information if they wish to have it. It may be in this day and
age most people would be able to use a computer and have access to it, but that cannot
be assumed. It seems to me that for good policy reasons, it is important that members
are given the information which they are entitled to by section 231 actively, rather than

merely being told where they can go and get it if they wish to have it.63)

Mrs Justice Sharp did not explain what are the ‘good policy reasons’ to suggest that the
approach of the union in this case fell short of what Parliament intended. Nevertheless this
provided one of the grounds for the granting of the injunction, that is to say the employer
was granted an injunction in part because the union had failed to notify its members of
the ballot result in the manner that the judge prescribed, even though none of the
members of the union complained that they were unaware of the result.

The same issue arose following in the BA - UNITE dispute. As a result of an
injunction for notice irregularities, * the union held a second ballot, again producing an
overwhelming majority on a high turnout. Following the second ballot (which was said by
the Court of Appeal to have been ‘impeccably conducted’), the employer complained that
the union had not given adequate notice of the result to its members. On this occasion
the union notified its members by SMS text message, and details of the result were put
out on all the Union's websites and e-mailed to members.

By these means, however, the union did not convey all the information required by
TULRCA 1992, s 231, and the employer complained that the union had not fulfilled its

obligations under the Act. In this case too an injunction was granted, but in this case the

62) [2010] EWHC 1084 (QB).
63) Ibid., para 47.
64) British Airways plc v Unite the Union [2009] EWHC 3541 QB, [2010] IRLR 423.
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injunction was discharged on appeal (in a majority decision), with one of the appeal
judges saying that ‘the Union is not required to prove that literally every eligible member
was personally sent his or her own individual report of the full results. A test of such
strictness would be unrealistic’.65)

But although welcome, it is to be noted that the latter was a majority decision; and
although the approach of Sharp J in the Network Rail case was disapproved on the
ground that ‘universally applied it represents a gloss on the statutory requirements’, there
continues to be considerable uncertainty about what a trade union must do to meet its
statutory obligations. It will all depend on the facts of each case: in the UNITE (No 2)
case it was permissible to direct the members to a website because they were highly

computer literate. But what is the situation in other cases?

(2) Duty to Notify the Employer

The union’s duty to notify the employer of the ballot result was another of the legal
issues in the dispute between Metrobus Ltd and Unite the Union considered above. One of
the other grounds for granting the injunction was the union’s alleged failure to comply
with TULRCA 1992, s 231A, said by the Court of Appeal to be ‘a hard temporal burden’
for the union, it being said also to be significant that the legislation requires the
information to be given ‘as soon as reasonably practicable’, rather ‘within a reasonable
time’.

To illustrate the utter stupidity of the law, the ballot in the Metrobus case closed at
noon on 1 September but the independent scrutineer had failed to notify the union until
3.15 pm on the following day (2 September), with the union notifying the employer at
11.15 am on 3 September. This was said not to be as soon as reasonably practicable and
the union’s failure was one reason for the granting of the injunction, even though the
legislation provides that no industrial action may take place without the union giving the
employer a strike notice at least one week in advance.66)

According to the High Court judge (in a passage approved on appeal by the Court of
Appeal), ‘The defendant was not entitled . . . to delay informing the employer of the

result, even by one day, while it determined whether to give notice of industrial action

65) British Airways v Unite the Union (No 2) [2010] EWCA Civ 669.
66) TULRCA 1992, s 234A. See below.
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based upon that result’.67) In upholding the injunction on this ground, the Court of Appeal

took a very robust view of the union’s obligations.

First, the union must inform the employer of the result, even though it has not yet
decided to take industrial action on the basis of a vote supporting such action: ‘section
231A imposes a free-standing obligation on the union, which must be performed even if
the union does not initiate industrial action, and which is independent in its timing’.68)

Secondly, it was no defence that the union had not received a prompt report from the
independent scrutineer: it would not have been ‘anything other than proper and reasonable,
in the absence of prior communication of the result, for UNITE to have asked ERS about

progress before the end of the afternoon of 1 September’.69)

But in addition, even if the union ‘came under no obligation to pass the information on
until it actually received it from ERS’, the Court of Appeal concluded that UNITE had
failed to convey the information to the employer as soon as reasonably practicable.’0) The
result should have been sent to the employer on the 2 September at 3.30 pm, the time by
when it was received by an officer of the union: the fact that the officer concerned had
no authority to communicate this information ‘is not a reason which the union can rely on
for withholding the information from the employer’.7D

It is difficult to see how an obligation to give notice to the employer within the time
required by the Court of Appeal can be justified. The employer suffers no loss whether
the notice is given on 2 or 3 September, the union being powerless to act on the ballot
result until it gives an additional 7 days’ notice of its intention to take industrial action.
The union on the other hand is required to subvert its own rules and procedures for no
obvious reason, the court compounding the injustice by completely eliding the right of the

union ‘to organise its administration and activities’.72)

e The Duty to Give Notice of Intention to Strike

In addition to the foregoing obligations, the trade union has a duty to give the

67) Metrobus Ltd v Unite the Union [2009] EWCA Civ 829, [2010] ICR 173.
68) Ibid., para 73.

69) 1Ibid., para 80.

70) Tbid., para 82.

71 Ibid.

72) ILO Convention 87, art 3.
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employer notice of its intention to strike or take other industrial action, an obligation
which has provided another opportunity for employers to frustrate legitimate trade union
action.”® The notice of intention to strike (or take other industrial action) must also be in
a prescribed statutory form virtually identical to the duty to give notice of the intention to

ballot.

(1) Nature of the Duty

Seven days before the industrial action starts, the union must give information about the
proposed action, the requirement in TULRCA, s 234A largely reflecting the provisions of
s 226A, ‘in relation to the provision of information to an employer as to the numbers,
categories and workplaces of employees’. For this purpose ‘the total number of affected
employees’ is defined to mean those employees of the employer ‘the union reasonably
believes will be induced by the union or have been so induced to take part or continue to
take part in the industrial action’.74)

A similar provision to TULRCA 1992, s 226A(2D) provides that the information
supplied by the union must be as accurate as is reasonably practicable in the light of the
information in the possession of the union.’>) Cases where employers were granted an
injunction to restrain industrial action because of a failure to give notice of an intention to
ballot in accordance with the statutory procedure are typically also cases where the same
employer was granted an injunction on the additional ground that the union failed to give
notice of intention to strike in accordance with the statutory procedure set out in
TULRCA, s 234A.

Thus, in British Airways plc v Unite the Union,70) for example, the union 69 balloted
its members with a view to take industrial action. 10,288 votes were cast, representing
about 80% of those to whom ballot papers were sent, and of those 10,288 votes, 9,514
voted in favour of strike action. BA argued that the union had failed to give a proper
ballot notice, because it had failed to exclude a number of members who were likely to
take voluntary redundancy before the strike started. This is despite the fact that their

participation in the ballot could not have affected the outcome.

73) TULRCA 1992, s 234A.

74) Ibid., s 234A(2).

75 Ibid., s 234A (3D).

76) [2009] EWHC 3541 QB, [2010] IRLR 423.
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It was argued by the employer in that case that the failures in relation to s 226A (2D)
were compounded by the strike notice which continued to include those who had taken
voluntary redundancy. According to BA, ‘UNITE could not reasonably have believed such
persons to be "affected employees", as defined’; and, therefore, ‘the figures provided under
section 234A were not as accurate as was reasonably practicable’.’7) The reasons which
led to the granting of an injunction for failing to comply with s 226A (the ballot notice)
applied also to s 234A (the strike notice).

(2) An Additional Requirement

In addition to the duty to specify details of the workers to be induced to take part in
industrial action and the places at which they are employed, the union must also state
whether the industrial action is intended to be continuous or discontinuous.”® If it is
continuous, the notice must state the intended date of the commencement of the action,
and if it is discontinuous it must state the intended dates of the proposed action.”®) Action
is discontinuous for these purposes where it is to take place ‘only on some days on which
there is an opportunity to take the action’.80)

The duty to give notice of the nature of the action was challenged in Milford Haven
Ports Authority v Unite the Union8D) where there was a dispute about pensions, in the
course of which the union balloted for industrial action and issued the following notice to

the employer:

This action will be continuous and discontinuous. The continuous action will consist of
an overtime ban, work to rule, not providing a call out service, not covering absenteeism
and withdrawal of goodwill will commence on February 18th 2010 at 6 am. In addition,
our members concerned will not handle any ships of more than 65,000 gross tonnes from
6 am on the 20th February 2010. The discontinuous action will consist of a 48 hour
stoppage commencing 6am on February 18th 2010, concluding 6 am on February 20th
2010.

The employer took two exceptions to this notice, arguing first that it was not sufficient

77 1Tbid., para 21.

78) TULRCA 1992, s 234A(3)(b).
79 TULRCA 1992, s 234A(3)(b).
80) TULRCA 1992, s 234A(6)(a)
81) [2010] EWCA Civ 400.
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to give the notice of discontinuous action and continuous action in the same notice and
that the notice was irregular because it should have been given on two separate pieces
rather than one single piece of paper. It is a matter of some concern that an injunction
was granted on this flimsy ground, it being argued by the union on appeal that ‘it is
simply untenable to require two notices to be put in the same envelope or to deny the
union protection simply because the relevant officer failed to take a pair of scissors and
cut between the relevant paragraphs to create two notices’.

This then led to a consideration in the Court of Appeal about whether TULRCA 1992,
s 234A(3)(b) is ‘disjunctive’ or not (surely an inappropriate level of grammatical
inquisition for legislation restricting a fundamental right) before it was accepted that ‘one
notice was sufficient for both continuous and discontinuous action, providing, of course,
that the notice otherwise satisfied the requirements of the legislation’. But although the
appeal court thus accepted the wvalidity of the notice, it was of little consolation to the
union which (a) ought not to have been placed in a position of having to appeal on a
matter of such banal inconsequence, and (b) had taken the precaution to issue fresh

notices before the appeal was heard.

6. Restraining Industrial Action

Apart from the substantive limits as to the purposes for which industrial action may be
taken and the onerous and disproportionate procedural obligations, there have been
concerns for many years about the ease with which employers can restrain industrial action
by injunctions. The normal procedure is for the employer to seek an injunction to have
the industrial action stopped. The application is made to the ordinary civil courts (the
High Court); there is no specialist labour court for this purpose. The judges are generally
inexperienced in labour law and often have a commercial law background. Breach of an
injunction is a contempt of court, which could lead to a fine and/or imprisonment. It is

the modern practice of trade unions to comply with injunctions.

® Injunctions

(1) Interim Injunctions and the Rule of Law
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The procedure for granting injunctions (or interdicts in Scotland) gives rise to serious
rule of law concerns, in the sense that the fundamental freedoms of trade unions are being
restrained in the courts not always because the union has acted unlawfully, but on the
rather different ground that the union may have acted unlawfully. This is because English
(and Scottish) procedural law requires the court to grant an interim injunction where (i)
there is a serious issue to be tried, and (ii) the balance of convenience lies in favour of
granting the injunction pending the full trial. At this stage the courts are (iii) directed only
to have regard to the likelihood of the union succeeding at the trial.82)

In these interim proceedings, the trade union starts from the disadvantage that its action
is presumed to be unlawful as an inducement to break the contracts of employment of its
members.83) Thereafter the union has to show that its actions are covered by the statutory
protection, the employer required simply has to cast serious doubt in the mind of the
court that union’s action is beyond the scope of the legislation. This means that an
injunction is granted on the basis that the action of the union is ‘arguably unlawful’, not
on the ground that it is established to be unlawful.

The position in English law is thus based on the fiction that the injunction is a form of
interim or temporary relief that is designed to maintain the status quo until the full trial
of the action, at which stage the disputed questions will be fully tested by evidence and a
proper judgment given by the court in resolution of the dispute. But in truth the full trial
at some distant date never takes place, the interim injunction in practice finally disposing
of the matter, which means that the right to strike in English law is thus based upon
arguments that the union may have acted unlawfully, not on it being established that the
union Aas acted unlawfully.

The position is all the more unacceptable for the fact that in deciding to grant interim
relief to an employer who contends that the union may have acted unlawfully, the court
will have regard to extraneous considerations which would not normally be relevant in
legal proceedings in which one party claims that another has violated its rights. These
extraneous considerations include the presumed concerns of third parties (though these third
parties are never called upon to give evidence, yet it is assumed that they will all support

the employer). The point is made from the following passages from three recent cases:

82) American Cyanamid Co v Ethicon Ltd [1975] AC 396.
83) A point made explicitly again in the Network Rail case above.
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‘A strike of this kind taking place now, over twelve days of the Christmas period, is
in my view fundamentally more damaging to BA, and indeed to the wider public, than a
strike taking place at almost any other time of year’.84)

‘Mr Bear [for the employer] has invited me in addition to conclude, even if I could
not form a view as to the likely outcome of the rial, that Network Rail has a seriously
arguable case under normal American Cyanamid principles. Therefore, he submits, the
court will still be justified in the circumstances in granting an injunction having regard to
the level of damage which a strike would cause to Network Rail and nationally. That
matter has not been argued before me by Mr Reynold [representing the union]. But I am
satisfied having regard to the significant damage which is identified, and will obviously
result if the strike goes ahead (I refer in this context to what is said by Mr MacFarlane
[a witness for the employer] in paragraphs 104-108 of his first witness statement) that the
consequences of the strike are likely to be particulalry severe, and that as the case is
clearly arguable it would be appropriate in any event for an interim injunction to be
granted. Any harm to the Union in having to await a speedy trial in my view would be
clearly outweighed by the disproportionate damage done to others as Mr Bear submits, by
holding a strike which is arguably unlawful’.85)

‘In having regard to the balance of convenience, I take into account the very serious
inconvenience that the proposed action is likely to cause the travelling public. The balance

of convenience, in my judgment, lies firmly in favour of granting relief”.86)

(2) Injunctions Granted on Flimsy Grounds

While much attention is paid in interim injunction proceedings to the losses of the
employer and the losses that may be incurred by third parties (who are not parties to the
lis), little attention is paid to the losses of the union or its members.87) So far as the
union is concerned, there is not only the loss of a fundamental right, but also the
considerable economic loss involved in having to abort industrial action after a lengthy
and expensive balloting procedure has been conducted.

These costs are not only the administrative costs of the kind to which we have already
referred, but also the costs of postage (the ballots are fully postal which means the union
must pay postage both to and from the members), as well as the costs of the independent

scrutineer, the appointment of whom is also required by the legislation. Nor is account

84) British Airways plc v Unite the Union [2009] EWHC 3541 QB, [2010] IRLR 423.
85) Network Rail Infrastructure Ltd v RMT [2010] EWHC 1084 (QB).

86) Metroline Travel Ltd v Unite the Union [2012] EWHC 1778 (QB).

87) See especially BT plc v Communication Workers Union [2004] IRLR 58 (QB).
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taken of the nature of the employer’s claim, or that it may be based on a minor
technicality, albeit not a technical breach but a breach of a technical obligation, as
explained by Cox J in British Airways v Unite the Union.88)

As a result, injunctions are granted routinely on flimsy grounds of alleged petty
procedural lapses. This is very clear from the foregoing. But to recap from cases discussed

above, injunctions have been granted because

The union notified the employer of its plans to ballot engineers/technicians’, the
employer demanding to know which ‘fitters, jointers, test room inspectors, day testers,
shift testers and OLBI fitters’ would be involved;89)

The union gave notice of an intention to ballot and balloted members who because of
redundancy would not be taking part in the action, in circumstances where their
participation did not affect the result;90)

The union did not explain how numbers and categories of a minority of workers in the
ballot and strike notices were arrived at, in circumstances where the genuine uncertainty
of the law was recognized by the court;%1)

The union delayed by a few days (as a result of an administrative oversight, for which
in part the union was not at fault) in informing the employer of the ballot result;92)

The union gave notice of continuous and discontinuous industrial action on one rather
than two pieces of paper, in a decision that perhaps plumbs the depths of a legal system

in which form has replaced substance.93)

It is true that in the last case the High Court was overturned on appeal. Nevertheless,
the union was thus prevented by an injunction issued on the most petty grounds from
taking industrial action on the original date proposed. Fresh notices had to be issued for
the action to begin five days later than planned. The fact that the union won on appeal in
relation to one of the grounds on which the injunction was granted is of little consolation:
the decision of the appeal court did not restore the right to take the action at the time
proposed, nor did it resolve the other question in relation to which the union was

restrained and subsequently appealed.9

88) British Airways plc v Unite the Union [2009] EWHC 3541 QB, [2010] IRLR 423.

89) EDF Energy v RMT [2009] EWHC 2852 (QB).

90) British Airways plc v Unite the Union [2009] EWHC 3541 QB, [2010] IRLR 423.

91) Metrobus Ltd v Unite the Union [2009] EWCA Civ 829, [2010] ICR 173.

92) Tbid.

93) Milford Haven Ports Authority v Unite the Union [2010] EWCA Civ 400.

94) Tt is to be noted that there is no suggestion in any of the cases that the union had set out
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® Damages

In addition to seeking an injunction to restrain industrial action (either before or after it
has started), it is open to an employer to seek damages from the union for any economic
loss suffered as a result of the industrial action. Trade union liability in damages was
established in 1900, in the famous decision of the House of Lords in Taff Vale Railway
Co Ltd v Amalgamated Society of Railway Servants.95) It was held in that case that trade
unions were vicariously liable for the torts committed by their employees or agents, and
that as quasi-corporate bodies they had sufficient legal personality to enable proceedings to
be brought against them for damages.90)

In the Taff Vale case, the union was held liable for a number of tortious acts
committed in the course of a bitter strike against the company, precipitated by the
victimisation of a signalman. Liability was assessed at £23,000, on top of which the union
was had to pay £19,000 in legal costs. Today, that would be the equivalent of about
£2,500,000, though it is reported that the employer never cashed the union’s cheque.
Nevertheless, the effect of the decision was to lead to a decline in the number of strikes
for fear of their crippling consequences. A strike could bankrupt a trade union.

The Taff Vale decision was just as famously reversed by the Trade Disputes Act 1906,
which gave trade unions an immunity from liability in tort.97) This meant that the trade
union could not be restrained by injunction or sued in damages for losses caused by a
strike which fell outside the scope of the statutory protection, also introduced by the 1906
Act. If the employer wanted to stop unprotected industrial action (because it was not in
furtherance of a trade dispute), the claim would have to be against the individual officer
of the union who gave the instructions for the action to be taken, often the general

secretary.

deliberately to evade the procedural obligations. In one case any such suggestion was expressly

repudiated by the judge. According to Mrs Justice Cox in British Airways plc v Unite the Union

[2009] EWHC 3541 QB, [2010] IRLR 423: ‘BA's submission that the evidence is indicative of a

deliberate decision by the union to include the VR leavers in the balloting process’. In her view,

‘the state of the evidence does not permit such a finding and UNITE strongly denies the

allegation’ (para 51).

[1901] AC 426.

96) For an account of this dramatic case, see G Lockwood, ‘Taff Vale and the Trade Disputes Act
1906°, in K D Ewing and J Hendy (eds), The Right to Strike: From the Trade Disputes Act 1906
to the Trade Union Freedom Bill 2006 (Institute of Employment Rights, 2007).

97) See J Saville, ‘The Trade Disputes Act of 1906°, in Ewing and Hendy (eds), above.

95

=
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Similarly, if the employer wished to recover damages for losses incurred as a result of
an unprotected strike, the claim would have to be brought against the individual whose
action caused the loss. This would be the official who gave instructions for the action to
be taken, often the general secretary. Although the union is vicariously liable for the torts
of its employees (such as the general secretary), it could not be sued because of the
immunity created by the 1906 Act. There are no known examples of employers seeking
damages against trade union officials.

The 1906 settlement was controversial, with those on the political right claiming that it
put trade unions above the law, and gave them a legal immunity greater than that of the
Crown. The 1906 Act nevertheless survived until it was repealed in 1971, though it was
substantially re-enacted in 1974-76 (with some modification). The law was changed again
following the election of the Thatcher government in 1979. In 1982, Parliament removed
the legal immunity of trade unions from liability in tort, thereby enabling employers to
sue the union for losses incurred as a result of unprotected industrial action.

Since 1982, trade unions can now be sued in their own name for injunctions to restrain
unprotected industrial action, in the manner described above.?®) They may also be sued for
damages caused by such action, assuming (as is likely to be the case) that the action is
tortious. In taking this step, however, Parliament placed a cap on the amount of damages
that may be recovered by an applicant, effectively creating a principle of limited liability

that is familiar in other areas of the law:99)

Number of members of union Maximum award of damages
Less than 5,000 £10,000
5,000 - 25,000 £50,000
25,000 - 100,000 £125,000
100,000 or more £250,000

The amount of damages that may be recovered from a union for losses caused by

unprotected industrial action thus depends on the size of the union. These amounts have

98) See now TULRCA 1992, s 20.
99) Ibid., s 22. It is to be noted that if there are multiple claimants, each may recover up to the
maximum.
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not been changed since the law was introduced in 1982, and no serious proposals have
been made in recent years to change the law. More importantly, there are very few
instances of employers seeking damages after a strike, and no reported case of damages
having been sought or awarded since 1988.100) There is at least one unreported case sinc
e,10D) but the lack of reported cases is indicative of a jurisdiction that has largely failed to
ignite.

So far as I am aware, there is no scientific work yet published to explain this reticence
by employers. So we can only speculate about (i) the lack of a culture in the United
Kingdom of employers using damages as a weapon; (ii) the trouble, inconvenience and
uncertainty (for everyone involved) of litigation, and (iii) the need of the parties to move
on rather than look back at the end of a dispute.102) Having said that, however, it is not
known whether, and to what extent, the threat of litigation for damages is used by
employers in negotiations as a means of putting pressure on a union to bring industrial

action to an end.

Criminal Law

The criminal law was largely removed as a sanction for organizing or participating in
industrial action in 1875,103) and has played little if any part in dealing with industrial
action in peacetime since. There is no criminal liability for organizing or taking part in a
strike, and it is inconceivable that criminal liability should be restored.

There is, however, still a relic of the 19th century still on the statute book, with the
Trade Union and Labour Relations (Consolidation) Act 1992, s 240 providing that it is an
offence ‘wilfully and maliciously’ to break ‘a contract of service or hiring, knowing or
having reasonable cause to believe that the probable consequence’ of so doing, ‘either
alone or in combination with others, will be (a) to endanger human life or cause serious
bodily injury, or (b) to expose valuable property, whether real or personal, to destruction
or serious injury’.

Technically this could be deployed against workers who strike in breach of their
contracts, provided they act ‘wilfully or maliciously’, and provided their action has the
effects in (a) or (b). This latter provision has its origins in the Conspiracy and Protection

of Property Act 1875, s 5. Reviewing the law in 1968, an important Royal Commission

100) Boxfoldia v NGA [1988] ICR 752.

101) Willerby Holiday Homes Ltd v UCATT [2003] EWHC 2608, QBD.

102) Tt has been reported that in a recent bitter dispute in Scotland, the employer threatened to sue
Unite the Union for defamation, though it appears that the matter has been settled.

103) Conspiracy and Protection of Property Act 1875, s 3, reversing R v Bunn (1872) 12 Cox 316. A
number of exceptions were introduced in ss 4 (now repealed) and 5 (now TULRCA 1992, s 240).
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on Trade Unions and Employers’ Associations was unaware of any conviction under this
provision, though it stopped short of recommending its repeal. I am not aware of any
prosecution under this provision since.!04)

Otherwise, criminal liability may arise in the course of conduct committed during a
strike. Although there is no criminal liability for going on strike, those taking part in a
strike need to be careful not to commit any public order offences while picketing or
participating in demonstrations. But here the law appears to have relaxed in recent years,
and it is now unlikely that anyone would be arrested for peaceful picketing which does
not cause an obstruction, especially if it takes place outside the picket’s own place of
work.105)

The criminal law was of course extensively deployed during the miners’ strike of
1984-85, which was one of the great historic events of modern Britain. But although it
may not have seemed like it at the time, criminal liability arose not because the miners
in question had taken part in a strike, but because of public order offences (such as
obstruction of the police, and obstruction of the highway) committed during the strike.106)
So as I am aware there was no prosecution under what was then the Conspiracy and

Protection of Property Act 1875, s 5 (now TULRCA 1992, s 240).

7. Dismissal and Discipline

The remedies discussed in Part 5 above are remedies available to the employer against

the

sen

contract. In this section we concentrate on discipline and dismissal: there is no example in
recent years of an employer suing workers for damages for breach of contract. The last

reported case in which an employer took this step was in 1959, and before then in 1927.

union. There are also remedies against the workers who take part in the strike, in the

se that they may be disciplined or dismissed, or indeed sued for damages for breach of

It would be an extraordinary step for an employer to take.

At common law it would generally be possible for an employer to dismiss a worker for

® (Inadequate) Protection from Dismissal

104)

105)
106)

Royal Commission on Trade Unions and Employers’ Associations 1965-1968, Report, Cmnd

3623 (1968), paras 840 - 47.
For fuller details, see Collins, Ewing and McColgan, above, ch 16.
See P Wallington, ‘Policing the Miners’ Strike’ (1985) 14 ILJ 145.
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going on strike or otherwise taking part in industrial action. The action of going on strike
might be regarded as a repudiation of the contract sufficient to justify instant dismissal
without notice, failing which the employer could always give notice to bring the contract
to an end.!07 There is no reported case in which a worker has brought a claim for
wrongful dismissal as a result of a strike-related dismissal. Since 1971, employees have
had a statutory right not to be unfairly dismissed, but special rules have always existed in
relation to dismissal in connection with industrial action.

Following amendments to the law made in 1999 and 2004, the current position - as

set out in TULRCA 1992, s 238A - is as follows:

There is a right not to be unfairly dismissed for taking part in protected industrial
action, as narrowly defined above. British workers are thus not protected to the full extent
required by ILO Convention 87;

The protection applies unequivocally for the first 12 weeks of the dispute, and is
thereafter conditional on the conduct of the employer, and the steps which the employer
and the union make to resolve of the dispute;

Even though there is a right not to be unfairly dismissed for taking part in protected
industrial action, there is no right to be reinstated where an unfair dismissal does take
place.

Thus, even if a reinstatement order is made, an employer cannot be required to
implement it. This applies to ALL unfair dismissals, including industrial action dismissals.

Workers who take part in protected industrial action may thus be lawfully be
permanently replaced, though there are restrictions on the use of temporary replacements

supplied by an agency.

What happens in cases where the industrial action is not protected action? In these
cases, the employer is free to dismiss and has an immunity from unfair dismissal provided
he or she dismisses everyone taking part in the action at the date of dismissal.l08) Where
there have been selective dismissals of those taking part in the unprotected action, those
who have been dismissed may be able to bring a claim for unfair dismissal, which will
be decided in accordance with normal unfair dismissal principles. There continues to be no
protection whatsoever for workers dismissed for taking part in unofficial industrial action,

whatever the circumstances and whatever the provocation of the workers in question.!09)

107) For an account of the common law, see K D Ewing, The Right to Strike (Oxford, 1991), ch 2
108) TULRCA 1992, s 238.
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Despite the foregoing, strike related dismissals are not uncommon. A notable example
recently is the dispute between British Airways and its cabin crew about manning levels
on planes. Here it has been claimed that ‘more than 80 British Airways cabin crew have
been suspended and 13 sacked because of incidents related to their dispute with the
airline’.110) It appears also to be the case that in the Johnson Press case referred to
above, a keen consideration of the union in calling off its industrial action was the
concern - among others - that if the union went ahead with the proposed action its

members would thereby be vulnerable to dismissal, with little prospect of a remedy.

o Action Short of Dismissal

A second issue to emerge from the BA dispute with its cabin crew referred to above is
that British law fails to provide adequate protection for workers who are subjected to
detriment for taking part even in lawful strike action. It is true that the employer may not
unilaterally vary the contractual terms and conditions of employment of workers who have
taken part in industrial action. In these cases, it would be a breach of contract and it may
be possible for workers to seek contractual or statutory remedies of various kinds to
recover any losses.!11)

Where, however, the employer withholds or varies the terms and conditions for the
receipt of what the employer claims are not contractual (or statutory) entitlements, British
workers appear to be unprotected from such action, even where it is done as a direct
result of the workers’ participation in industrial action. Thus, in the BA dispute with cabin
crew, BA announced that it was withdrawing the travel allowances that had been made
available to staff, these allowances reported to have been subsequently re-instated on much
less favourable terms to many of the staff involved.!12)

Unlike in the case of employees discriminated against because of their trade union

membership or activities, there is no statutory protection for workers who are subjected to

109) Tbid., s 237. This is a clear breach of ILO Convention 87.

110) The Herald, 1 September 2010. See further for a full account of the dispute, K D Ewing,
Fighting Back - Resisting Union Busting and Strike Breaking in the BA Dispute (Institute of
Employment Rights, 2010).

111) Note, however, that workers who strike or take part in industrial action are not entitled to be
paid wages, even for work done in the course of industrial action short of a strike: Miles v
Wakefield MDC [1987] IRLR 193.

112) For fuller details, see Ewing, Fighting Back, above.
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such action by their employer because of their participation in industrial action. TULRCA
1992, ss 146 and 152 thus provide protection from dismissal or other discrimination where
this is for reasons of (i) trade union membership, or (ii) participation in the activities (or
using the services) of an independent trade union. However, protection in the latter case
applies only where the activities take place outside working hours or during working hours
with the consent of the employer.

Workers generally do not take part in industrial action with the consent of the
employer, which means that the latter protection does not apply. It is thought that this gap
in the law is incompatible with the right to strike as protected by Convention 87. This
problem can be addressed only by legislation which provides clearly not only that workers
have the right not to be dismissed for taking part in lawful industrial action (a concept
which in British law needs greatly to be expanded to meet minimum ILO standards), but

a right also not to suffer detriment by reason of having taken part in such action.

8. The European Convention on Human Rights

The United Kingdom has no formal written constitution in the form of most other
countries. However, formal protection of the right to freedom of association is to be found

in the European Convention on Human Rights, Art 11. The latter provides as follows:

(1) Everyone has the right to freedom of peaceful assembly and to freedom of
association with others, including the right to form and to join trade unions for the
protection of his interests.

(2) No restrictions shall be placed on the exercise of these rights other than such as
are prescribed by law and are necessary in a democratic society in the interests of
national security or public safety, for the prevention of disorder or crime, for the
protection of health or morals or for the protection of the rights and freedoms of others.
This article shall not prevent the imposition of lawful restrictions on the exercise of these
rights by members of the armed forces, of the police or of the administration of the

State.

By virtue of the Human Rights Act 1998, the domestic courts have the duty to interpret

domestic legislation consistently with Convention rights, and may also declare domestic
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law incompatible with Convention rights. But the courts have no power to refuse to apply
legislation that is inconsistent with Convention rights. Trade unions may also pursue
Convention rights in the European Court of Human Rights, the decisions of which are

binding on Member States of the Council of Europe.

® Recognition of the Right to Strike

As the Court of Appeal recognized in the Serco case discussed above, ‘the common law
confers no right to strike in this country’, noting also that ‘workers who take strike action
will usually be acting in breach of their contracts of employment’.113) Moreover, ‘those
who organise the strike will typically be liable for inducing a breach of contract, and
sometimes other economic torts are committed during the course of a strike’. Without
some protection from these potential liabilities, ‘virtually all industrial action would be
unlawful’.114)

But although recognizing the reality of British law on the right to strike, the Court of
Appeal appeared to engage for the first time with international labour conventions, and
appeared to appreciate their significance in the context of the rapidly expanding

jurisprudence of the European Court of Human Rights:

Although the common law recognises no right to strike, there are various international
instruments that do: see for example Article 6 of the Council of Europe's Social Charter
and ILO Conventions 98 and 151. Furthermore, the ECHR has in a number of cases
confirmed that the right to strike is conferred as an element of the right to freedom of
association conferred by Article 11(1) of the European Convention on Human Rights
which in turn is given effect by the Human Rights Act. The right is not unlimited and
may be justifiably restricted under Article 11(2).115)

Also important in the decision of the court was a holding that judges were no longer to
start from the assumption that the legislation should be strictly applied against trade
unions, with a presumption that Parliament intended that the interests of employers should
always hold sway. In addition, the Court of Appeal took the view that judges should not

invent new additional restrictions on the right to strike beyond those in the legislation: it

113) RMT v Serco Ltd; ASLEF v London & Birmingham Railway Limited, above, para 2.
114) Tbid.
115) Tbid., para 8.
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was not the role of the courts to create ‘traps and hurdles’ for trade unions, in what some
may see as a rebuke for lower court judges in earlier decisions.

The significance of this is that it appears to elevate the status of the right to strike in
domestic law. Informed by international labour standards and human rights obligations, it
is no longer to be presumed that the statutory protection is to be narrowly construed
against the union, in order to give priority to the employer’s common law rights. Applying
these principles in the Serco case, the Court of Appeal effectively changed the direction of
the law on several admittedly inane matters relating to the notice to be given to the

employer before an industrial action ballot.

® RMT v United Kingdom

The developments in the Serco case are reinforced by the decision of the European
Court of Human Rights in RMT v United Kingdom.116) In that case the union complained
to the Strasbourg court that its Convention rights had been violated as a result of the
injunction issued in the EDF case above, and because it had been unable by domestic law
to take solidarity action to support a small group of its members who were in dispute
with their employer about terms and conditions of employment. The action failed, first
because the first claim was inadmissible for reasons that need not be explored here, and
secondly because the ban on solidarity action could be justified under ECHR, Art 11(2
).117)

The decision is nevertheless important, not least because the Court was forced to accept
that the right to strike is now ‘clearly protected’ by Art 11(1) of the ECHR, leaving
unresolved the question whether it is ‘an essential element of the Article 11 guarantee’.!18)
In the Metrobus case considered above, Lloyd LJ rehearsed centuries of legal orthodoxy
when he said that ‘English law does not of course recognise a right to strike’. In the
same case Maurice Kay LJ was heard to say that the ‘in this country, the right to strike
has never been much more than a slogan or a legal metaphor. Such a right has not been

bestowed by statute’.119)

116) National Union of Rail, Maritime and Transport Workers v United Kingdom, Application No
31045/10), 8 April 2014.

117) For full details, see A Bogg and K D Ewing, ‘The Implications of the RMT case’ (2014) 43
I .

118) Tbid., para 83.
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Following RMT v United Kingdom, that can no longer be the case. There is now a
right to strike, albeit forged rather than created by statute, and albeit emerging improbably
from the Human Rights Act rather than purposefully from a statute drafted for this
purpose. But having thus deposited a ‘right to strike’ on our doorstep, what is much less
clear is what if anything this means in practice, beyond the fact that a new question must
now be asked in industrial action litigation about whether any restraint is Convention
compliant. To this extent the decision appears to take forward the reasoning adopted by
the Court of Appeal in Serco.120)

As we have seen, in Serco Elias LJ rejected the time-honoured view that the legal
protection for industrial action had to be narrowly construed. Not any more - ‘the
legislation should simply be construed in the normal way, without presumptions one way
or the other’.121) Following the decision of the ECtHR, however, that approach must be
revisited with the law having moved from (i) one where statutory protection has to be
justified, to (i) one of neutrality, to (iii) one where statutory restrictions (on the right to
strike) must now be justified. That is an important leap forward, though of course it

remains to be seen what - if any - impact it will have in practice.

The Right to Strike and EU Law

A new threat to the right to strike has emerged from EU law, as revealed by industrial
action proposed by the British Airline Pilots’ Association (BALPA). In that case, British
Airways’ pilots were concerned about their employer’s decision to base part of its
operations in France, and the implications this might have for their terms and conditions
of employment. The union sought various assurances from the company and when
negotiations failed, the union conducted a strike ballot in accordance with the detailed
procedures of British law, and otherwise acted in accordance with British.

BALPA were threatened with legal action not because the union had acted in
breach of domestic law, but because its proposed action would constitute a
breach of the employer’s right under the EC Treaty, Art 43 (now Treaty on the
Functioning of the European Union (TFEU, Art 49) following the decision of the
European Court of Justice in Case C-438/05, Viking Line v ITF.122) BALPA then

took the unusual step of seeking a declaration in the High Court that its action

119) [2009] EWCA Civ 829, [2010] ICR 173. See R Dukes (2010) 39 ILJ 82.

120) Serco Ltd v RMT [2011] EWCA Civ 226, [2011] ICR 848. See R Dukes (2011) 40 ILJ 302.

121) Tbid., para 9.

122) [2007] ECR 1-10779. See also Case C-341/05, Laval v Svenska Byggnadsarbetareforbundet)
[2007] ECR I-11767.
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was lawful, while the employer counterclaimed seeking ‘unlimited damages,
including damages in respect of damage alleged to have been sustained by it by
the mere fact that BALPA had served notice to ballot for strike action’.123)

The union’s action for a declaration was discontinued only three days after it
commenced, and the industrial action was discontinued for fear that it might be
unlawful, with the risk that the union might be liable in damages for all the
losses suffered by the employer as a result of the dispute. Having discontinued
the domestic litigation, BALPA made a complaint to the ILO Freedom of
Association Committee, a complaint that was referred in turn to the ILO
Committee of Experts. The latter has now reported twice on the complaint,
making it clear in uncompromising terms that the effect of Viking as reflected in
BALPA was to take the United Kingdom even deeper in breach of Convention
87.

In 2009, the Committee of Experts observed ‘with serious concern’, the practical
limitations on the effective exercise of the right to strike of the BALPA [members] in
this case’. According to the Committee, ‘the omnipresent threat of an action for damages
that could bankrupt the union, possible now in the light of the Viking and Laval
judgments, creates a situation where the rights under the Convention cannot be exercised’.
Although no judgment was granted by the domestic courts in the BALPA case, the
Committee considered that there was nevertheless ‘a real threat to the union’s existence
and that the request for the injunction and the delays that would necessarily ensue

throughout the legal process would likely render the action irrelevant and meaningless’.124)

9. Conclusion

So what then are the distinguishing features of the British system? First, there has
traditionally been no right to strike, but only a series of statutory protections from
common law liability, though that may be beginning unintentionally the change. Secondly,

there is no criminal liability for organising or taking industrial action, and no known

123) For full details of this affair, see K D Ewing and J Hendy, ‘The Dramatic Implications of
Demir and Baycara’ (2010) 39 ILJ 2.

124) TLO Committee of Experts, Observation 2009 (2010). The Committee was also concerned that
‘in the current context of globalization, such cases are likely to be ever more common,
particularly with respect to certain sectors of employment, like the airline sector, and thus the
impact upon the possibility of the workers in these sectors of being able to meaningfully
negotiate with their employers on matters affecting the terms and conditions of employment may
indeed be devastating’.
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examples of the criminal law being used in modern times, though the United Kingdom is
hardly alone in that. Thirdly, there are no temporal limits on when industrial action may
be taken, in the sense that any peace obligation in a collective agreement is not legally
binding, but binding in honour only. There are, however, other procedural obligations
which impose serious burdens on trade union freedom.

The other distinguishing feature of the British system is that there is a single system of
labour law and a single system of labour law for dealing with industrial action. The
foregoing provisions apply to all categories of worker. They apply to both private and
public sector workers, including civil servants. There is no exception for workers in
essential services, with only a very few categories of workers prohibited from striking,
these including prison officers and police officers. Even during states of emergency, the
law has denied to the government the power to impose restrictions on the freedom to take
industrial action, even where the emergency has been caused by the industrial action in
question.125) The strategy has been by voluntary means to negotiate minimum service
agreements or provide cover from elsewhere.

There is, however, considerable concern on the part of trade unions about the tight
restrictions on the right to strike in British law. The main focus of that concern has been
the procedural restraints around the various notices that must be given to the employer
before industrial action may lawfully take place. Although already very tight, the
Conservative party has announced proposals to make these restraints tighter still, should it
win the next general election. The law currently enables a trade union to call industrial
action with the support of a majority of those voting in a ballot. There is concern that
industrial action may be called with the support of only a minority of those eligible to
vote where there is a low turnout. The Conservatives have announced that they will
require at least 50% of those eligible to vote to do so.

Trade unions have a right to be concerned about these latest proposals, just as they
have a right to be concerned about the existing restraints. One consequence of the existing
restraints has been the willingness of British trade unions to engage with the supervisory
processes of the ILO. The latter have questioned whether the limited scope of protected
action and the total ban on solidarity action are compatible with ILO Convention 87, and

the Committee of Experts is currently examining complaints about the complex notice

125) Civil Contingencies Act 2004, s 22.
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obligations. The challenge for trade unions is how to persuade the government (of
whichever party) to convert international legal obligations into domestic law. In a country
where the rule of law is placed on the highest pedestal, this has proved to be a curiously

difficult task.



Discussion

“Industrial Action and Liability in the United
Kingdom”

Jaejin Shim (Sogang University Law School)

1. The Scope of Protected Industrial Action

O The Trade Union and Labour Relations (Consolidation) Act 1992 (TULRCA 1992
hereinafter) defines a trade dispute to be a dispute between workers and their employer.
This means that by definition the party partaking in a trade dispute is not limited to only
trade unions. However, TULRCA 1992 stipulates that a worker is not protected from
being unfairly dismissed for taking part in an industrial action that was not authorised by
the union. Then, can an industrial action, in accordance with the aforementioned definition
of trade dispute, where a party of such action is not limited to trade unions and that
action was not authorised by the union, fall within the scope of protected action and be

given immunity from liability in tort?

O If a dispute occurs mainly over matters stipulated in (a) to (g) of TULRCA 1992, s
244, even though it relates to working conditions that may be resolved by courts or other
relevant authorities (such as the reinstatement of a dismissed worker or payment of an
unpaid wage), does an industrial action taken to resolve such dispute fall within the scope

of statutory protection?

O As to the subject matter, the Korean courts do not deem unlawful any industrial
action pursuing complete objection of redundancy dismissal, merge of business
organisations or privatisation of public institutions. The case of Mercury Communications
plc v Scott-Garner indicates that the English courts also apply similar logic with regard to
liberalisation. In this case, however, it seems that the law was made to ensure that
“liberalisation” takes place. Apart from such cases of liberalisation or privatisation enforced

by law, in the case that a private company plans @ to merge with another business
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organisation, or outsource or hand over part of its business, or @ dismiss its workers due
to unfavourable management conditions, is a strike demanding complete withdrawal of @
and @ unlawful in terms of its subject matter? Or is there the possibility where and
are treated as separate cases and is protected based on its subject matter pursuant to

TULRCA 1992. s. 244 (b)?

(O In Korea, an industrial action is to be determined by direct/secret/unsigned ballot by
union members. In contrast, voting is to be done via post in the UK. Is there a special

reason for making this specific method mandatory over other options?

2. Unlawful Strike and Civil Liability

(O According to the presentation, “It is unlikely that workers will be dismissed, and
even less likely that an employer will seek damages against the union.” However, liability
in the Taff Vale case was assessed at £23,000. How was the amount calculated and on
what grounds? Is it possible to hypothetically hold the union officials who led the action
liable for the whole amount? Can specified officials, not all the union officials, be held
liable for the torts? Is there any legal reasoning by which it is considered an abuse of the
right to bring legal proceedings to hold the individuals, who clearly do not have the

ability to pay for damages, liable?

O It was explained in the presentation: “Many countries typically restrict the
circumstances in which individual action may be taken during the duration of a collective
agreement. Unusually, that is not the case in the United Kingdom, where collective
agreements (and their procedures for resolving disputes) are conclusively presumed to be
not legally binding.” Assume hypothetically then that there is a clause which states that a
written collective agreement is legally binding. What happens when a trade union takes a
collective action during the lifetime of the collective agreement? Is this action protected?

Are there statutory protections from common law liability?

O It was also explained that interim injunction plays a big role in limiting collective
action. Is there any alternative for restrictions in civil procedural law on the abuse of

interim injunction, apart from removing complex restrictions imposed on strike by
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TULRCA 19927

3. Unlawful Strike and Criminal Liability

(O There are provisions, such as TULRCA 1992, s 240, that take punitive measures
against certain collective actions. It was however mentioned during the presentation that
there is no criminal liability for taking an unlawful collective action and that there could
be no conviction or “any prosecution under this provision.” A more detailed explanation of
this statement would be appreciated. Is there no liability because there has been no
collective action that has endangered human life or caused serious bodily injury, or has
there has been such collective action but were the relevant authorities reluctant to apply
this provision? If the latter is the case, why? Can it be said that the provision is in effect

‘dead’?

4. Unlawful Strike and Discipline

O It was said that if an industrial action is not a protected action, the employer is free
to dismiss it, but may be subject to unfair dismissal principles if it is found that there
have been selective dismissals of the workers who took part in such unprotected action.
What is the reason for this exception? In such cases, by which standard is it determined
whether the dismissal in question was fair or not? Has this provision the same function as
a provision in other countries in which a dismissal on the ground of participating an

lawful industrial action is prohibited.

5. Legal Framework Relating to Industrial Action

(O What are the possible solutions to the problems with British law with regard to
industrial action? Would it be solved if British judges interpreted domestic law in
accordance with the European Convention on Human Rights or ILO Convention? Or do
these problems arise due to the fact that the protection of industrial action is
fundamentally considered a right to immunity from liability in tort at common law? If the
answer is the latter, it is of particular interest to further discuss whether there could be a
particular option of legislative reform wherein an industrial action could be guaranteed a

positive right to industrial action rather than as a right to immunity from liability in tort
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at common law in the UK where the right to strike as a positive right is rejected in
principle. I would like to ask you to introduce the discussion on this matter, if any, in

the UK.



INDUSTRIAL ACTION AND LIABILITY
— JAPANESE REPORT —

Hiroya Nakakubo (Hitotsubashi University)

Introduction

1. Trends of Collective Labor Disputes in Japan

2. Constitutional and Statutory Framework of Industrial
Actions

3. Scope of Proper Industrial Actions

4. Liabilities for Improper Actions

5. Answers to Japan-specific Questions

Conclusion

Introduction

In contrast to Korea, the issue of strikes or other industrial action is not attracting much
attention in Japan. This is primarily because we see very few industrial actions today.
Except for sporadic strikes by airline employees, there is almost no report of strikes or
other acts of industrial dispute. Even during the period of annual wage negotiations called
shunto (spring labor offensive), only a handful of strikes occur, typically at some local bus
companies that do not affect many people. In fact, strikes have become so rare in recent
years that, according to half-joking news reports, union officials are not sure if they will
remember how to call a strike when necessary. Still, under the constitutional guarantee of
workers' right to act collectively, it is firmly established that workers and their unions are
immune from criminal or civil liability, so long as their collective actions are "proper."
And it is quite unlikely that a strike to oppose the employer's plan to, say, close a plant
and dismiss the employees will be deemed improper.

In the following pages, I will describe the legal aspects of Japanese industrial actions
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after reviewing briefly the historical trend of collective labor disputes. Given the scarcity
of recent materials, most of the court decisions and academic arguments mentioned therein

will be from the last century.D

1. Trends of Collective Labor Disputes in Japan

Collective labor disputes have decreased markedly in the past decades in Japan, as
shown in Tables 1 and 2 of the Appendix. In 2012, there were only 597 cases of such
disputes?) -- the lowest figure since the current method of survey was adopted in 1957.
The number of labor disputes accompanying strikes or other industrial action was 79,
remaining below 100 for four consecutive years. There were 38 cases of labor disputes
accompanying strikes for a half-day or longer, in which 1,233 workers participated in the
aggregate. By contrast, those numbers were 208 and 37,528, respectively, in 1995. These
numbers look large in the eyes of today, but there were far more strikes in the preceding
years.

The Japanese labor movement, which gained legal foundations after the end of World
War II, had volatile formative years in the late 1940s and the early 1950s. It was
streamlined under Sohyo, or the General Council of Trade Unions of Japan, and a couple
of other competing organizations by the middle of the 1950s, when the rapid growth of
the national economy began and the practice of annual shunto negotiations started. Under
this post-war framework of labor relations, the number of industrial actions increased

throughout the 1960s. The peak was reached in 1974, when the cost of living skyrocketed

1) For an overview of the Japanese labor law including that of collective actions, see Kazuo
Sugeno, Japanese Employment and Labor Law (Translated by Leo Kanowitz), Carolina Academic
Press, 2002, pp616-666; Tadashi Hanami & Fumito Komiya, Labour Law in Japan, Wolters
Kluwer, 2011, pp. 182-196. Those who can read Japanese language will find the following two
textbooks helpful. Kazuo Sugeno, Rodo-ho (10th ed.), Kobundo, 2012; Satoshi Nishitani,
Rodokumiai-ho (3d ed.), Yuhikaku, 2012. Prof. Sugeno’s book is widely regarded as the most
authoritative in this field, and its earlier version was translated into English as cited above. Prof.
Nishitani is also a highly respected scholar and shows a more understanding view of the workers’
position.

2) Ministry of Health, Labor and Welfare, Survey on Labor Disputes Statistics (Rodo-sogi
tokei-chosa). Labor disputes are defined in this survey as collective labor disputes either
accompanying acts of dispute (strikes, lockouts, etc.) or in which help of the third party such as
the Prefectural Labor Relations Commission was sought.
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after the first oil crisis. There were 10,462 cases of collective labor disputes in that year,
among which 9,581 accompanied industrial action. Strikes lasting a half-day or longer
occurred in 5,197 cases, in addition to 6,378 cases of shorter strike. The next year, 1975,
was also notable in that the unions of the then Japanese National Railways (JNR) staged
an unprecedented nation-wide strike in late November, halting its entire operation for a
week. The strike, generally referred to as the "strike for a right to strike" because it was
aimed at legal reform to legalize strikes in the public sector, was a bitter failure. This
certainly cast a shadow of doubt about the effectiveness of a strike in the minds of labor
and management, as well as the general public. However, the number of labor disputes
and strikes remained rather high until the middle of the 1980s, although shorter strikes
became more prevalent than longer ones in the later years.

The decrease of collective labor disputes in the late 1980s may be explained by a
number of factors including the continued decline of unionization rate, but probably the
most important being the privatization of the three public corporations in 1985 (telegraph
and telephone, tobacco and salt) and 1987 (national railways). The employees of the new,
privatized companies were legally eligible to strike, but the majority of them chose to
belong to the less militant unions. And the larger picture of Japanese industrial relations
itself was transformed substantially under the leadership of moderate private-sector unions,
culminating in the formation of a giant umbrella organization called Rengo, or the
Japanese Trade Union Confederation, in 1989.

Then came the bursting of the bubble economy in the early 1990s and the long slump
that followed. Most unions continued to engage in wage negotiations each spring, but it
became less frequent for them to resort to industrial action. It is also noteworthy that as
for the subject of labor dispute, "wage increase" dropped drastically in number and
became even fewer than "objection to dismissal." (Table 3) In any event, collective labor
disputes and strikes have become very scarce in these years as described above. This
marks a contrast to the increase in individual labor disputes in the same period, which
prompted the enactment of new statutes -- the Act on Promoting the Resolution of
Individual Labor Disputes of 2001 and the Labor Tribunal Act of 2004 -- to deal with

them more effectively.
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2. Constitutional and Statutory Framework of Industrial Actions

(1) Historic Development

Japanese labor unions started to be formed in the late 19th century, but they had to
live in a hostile legal environment. Especially notorious was the Public Order and Police
Law of 1900, which criminally punished even peaceful inducement of a work stoppage in
a genuine labor dispute. Workers also could be terminated or otherwise retaliated against
by the employer when they joined a labor union or participated in its activities. The
conditions somewhat improved in 1925, when the most intrusive provision of the Public
Order and Police Law was abolished as the society became more accommodative of labor
movements. However, there were other laws and regulations the police could utilize, often
with an unduly expansive reading of the relevant legal text, to suppress workers' collective
actions. Attempts were made repeatedly in the 1920s to adopt a law on labor unions to
legalize their establishment and activities with appropriate restraint, but they ran aground
each time, only to disappear completely in the 1930s under the wartime mobilization
regime.

It was after the end of World War II, and during the American-led Allied Occupation
of Japan (1945-52), that a drastic change was brought about. The (old) Labor Union Act®)
was enacted in December 1945, providing criminal and civil protection for legitimate union
activities, including strikes, for the first time in history. Then the Labor Relations
Adjustment Act of 1946 (hereinafter LRAA) established the procedures for adjustment of
collective labor disputes. The Constitution of Japan, which contains a guarantee of workers'
right to act collectively, was adopted in the same year and took effect in May 1947. The
current Labor Union Act (hereinafter LUA) was newly enacted in 1949. It retained, and
slightly strengthened, the protection for union activities under the 1945 Act. Since then,
there has been no change to this constitutional and statutory framework for more than 60

years.

3) It was common to cite this act in English as the Trade Union Law of 1945, but the Japanese
government decided in 2006 to use Americanized expressions in the translation of Japanese laws.
I will follow this rule for the post-WWII statutes, including the Labor Relations Adjustment Act
of 1946 and the Labor Union Act of 1949.
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(2) Relevant Provisions

[a] Constitution The Constitution of Japan guarantees workers' collective rights as

follows.

Article 28. The right of workers to organize and to bargain and act collectively is

guaranteed.

This is popularly known as the guarantee of the three basic rights of workers - to
organize, to bargain collectively, and to act collectively. It is undisputed that the right to
"act collectively” includes the right to strike.

In the process of making the Constitution, the draft prepared by the Japanese side did
not contain any of these rights. It is well known today that a branch of the occupational
forces wrote the present Article 28 in secret and then handed it, together with other
progressive provisions, to the Japanese government.

Most scholars agree that Article 28 has "direct" effects. In contrast to Article 27 (2),
which says that standards for wages, hours, rest and other working conditions shall be
fixed by law, Article 28 does not have to rely on additional legislation. Of course, in
reality, the Labor Union Act does exist to materialize and better implement the workers'
rights under Article 28. However, even without such an act, unions and workers could
invoke the constitutional provision directly to enjoy the criminal and civil protection for

their proper activities.

[b] Labor Union Act The LUA provides three kinds of protection to workers when they
engage in industrial action.) They are, respectively, (a) immunity from criminal liability,
(b) immunity from civil liability, and (c) protection from unfavorable treatments.

Firstly, immunity from criminal liability means the action in question is not punishable.

The participants are therefore free from criminal prosecution and conviction. Article 1,

4 1 will concentrate on industrial action of the workers' side, but there has been a debate whether
the employer has a "right" to engage in industrial action in the form of a lockout. Although the
LUA and the Constitution are both silent on this point, the Supreme Court has affirmed the
existence of such a right in a very limited situation where the employer has been brought to a
dire situation by the union's fierce acts of dispute. Marushima Suimon case, Supreme Court,
Judgment of April 25, 1975, Minshu 29-4-481.
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paragraph 2 of the LUA provides for this protection as follows.

Article 1, paragraph 2. Article 35 of the Penal Code (Act No. 45 of 1907) shall
apply to collective bargaining and other acts of labor unions which are proper and
have been performed for the attainment of the purposes of the preceding paragraph.
Provided, however, that in no case shall exercises of violence be construed as proper

acts of labor union.5)

This is not a very intelligible provision, but Article 35 of the Penal Code declares that
an act performed in accordance with laws and regulations or in the pursuit of lawful
business is not punishable. According to a common explanation, a doctor who performs an
operation on a patient is not subject to criminal liability, even though his/her act looks
like a bodily injury, because it is a legitimate business and involves no illegal element.
Likewise, strikes and other acts of dispute by workers do not constitute a crime if they
are proper and have been performed for the attainment of the purposes the LUA.®)

Secondly, Article 8 of the LUA relieves the civil liability of unions and its members

for proper acts of dispute as follows.

Article 8 An employer may not make a claim for damages against a labor union or
a union member for damages received through a strike or other acts of dispute which

are proper acts.

Thus, the employer cannot recover damages suffered from a proper strike, either on

breach of contract or tortious grounds. On the other hand, the strikers are not paid wages

5 There were some changes to the semi-official translation of the Labor Standards Act in 2006,
when the government changed the English names of this and other statutes (See note 3). The
word "proper" was replaced at that time by "justifiable" in this Article, as well as in Article 8
and 7(1). However, I stick to the former word because it seems to convey more the positive
nuance of the original Japanese word (seito-na).

Paragraph 1 of the same article provides that the purposes of the LUA are "to elevate the status
of workers by promoting their being on equal standing with their employer in their bargaining
with the employer; to defend the exercise by workers of voluntary organization and association in
labor unions so that they may carry out collective action, including the designation of
representatives of their own choosing to negotiate working conditions; and to promote the practice
of collective bargaining, and procedures therefore, for the purpose of concluding collective
agreements regulating relations between employers and workers."

6

=
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for the wasted time, staging a game of endurance between the labor and the management.
Thirdly, workers are protected from termination and other unfavorable treatment by the

employer, as is shown in Article 7, item 1 of the LUA.

Article 7 The employer shall not commit the acts listed in any of the following
items:

(1) to discharge or otherwise treat in a disadvantageous manner a worker by reason
of such worker's being a member of a labor union, having tried to join or organize a

labor union, or having performed proper acts of a labor union-:-

Such a treatment constitutes an "unfair labor practice" of the employer, along with
refusal to Dbargain (item2), domination and interference with the formation and
administration of a union (item 3), and retaliation against workers' filing of a charge with,
or otherwise cooperating with, the Labor Relations Commission (item 4). .

The critical phrase of " having performed proper acts of a labor union" was added in
1946 to the old Labor Union Act and was carried over to the LUA in 1949. A significant
difference between the two Acts is that the Labor Relations Commission can issue a
remedial order to the employer under the current Act?) In case of a discharge, the
Prefectural Labor Relations Commission typically orders that the worker be reinstated with
back pay to the former position. The employer may appeal the order to the Central Labor
Relations Commission and/or to the competent district court, which may end up eventually
with a decision of the Supreme Court.

This system was modeled after a U.S. statute -- the National Labor Relations Act of
1935 -- but there are considerable differences as well. One such difference is that in
Japan the Labor Relations Commission is not the exclusive venue for redress. In addition
to, or instead of, the proceedings at the Commission, the worker may sue the employer
directly before the district court, claiming that the discharge is illegal and therefore null
and void. In this case, the court does not review the order of the Labor Relations
Commission but decide de novo like any other civil case. If the court finds that the

discharge in fact violated Article 7 (1), it usually declares that the employment contract

7) Under the old Act the employer was subject to criminal punishment for the violation. The Labor
Relations Commission had the authority to investigate and send the case to the prosecutor's office
but could not issue an order to the employer.
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between the employer and the worker is still alive, and makes the employer pay the

wages due after the illegal termination.

(3) Prohibition of Strikes in the Public Sector

In spite of the guarantee of the right to act collectively found in Article 28 of the
Constitution, workers in the public sector are prohibited from resorting to acts of dispute.
I will not go into details here,8 but a short overview would be appropriate because this
has been a subject of heated controversy.

At the national level, the National Public Service Act prohibits strikes, slowdowns, and
other acts of dispute by national public servants across the board (Article 98, paragraph 2)
and there is even a provision to punish the instigator of such acts. While most of the
employees of the national government are governed by the National Public Service Act
with respect to their labor relations, some of them who belong to "specified independent
administrative agencies" are placed under a different statute -- the Act on Labor Relations
of Specified Independent Administrative Agency -- which is somehow closer to the LUA
of the private sector as regards unions and collective bargaining. However, this Act also
flatly prohibits strikes, slowdowns, and other acts of dispute (Article 17, paragraph 1),
although it does not criminally punish the instigator.

There is an analogous pattern at the local level. There are two different statutes, that is,
the Local Public Service Act and the Local Public Enterprise Labor Relations Act, the
latter being much smaller in the number of covered employees and more resembling the
LUA in contents. They both prohibit strikes and other acts of dispute, however, and the
slight difference is the lack of criminal punishment for the instigator under the latter Act.

At one time, the Supreme Court took a liberal position to construe the scope of such
prohibition quite narrowly in deference to Article 28 of the Constitution.”) This judicial
trend was only short-lived, however. The Court held repeatedly in the following years,
reversing itself, that the broad prohibition should be given a literal meaning and it is

constitutional as such.10) Thus, despite repeated criticism from academics, it is firmly

8 For a more thorough picture of Japanese public sector labor relations law, see Ryuichi
Yamakawa, "Japan's Collective Labor Relations Law in the Public Sector: Constitutional Conflict
Between Union Rights and Democracy,” 34 Comparative Labor Law & Policy Journal 349 (2013).

9) Zentei-Tokyo-chuyu case, Supreme Court, Judgment of October 26, 1966, Keishu 20-8-901;
Zen-shiho Sendai case, Supreme Court, Judgment of April 2, 1969, Keishu 23-5-685.
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established in Japanese law that a strike is automatically regarded as illegal and improper
in the public sector and the workers are outside of the above-mentioned three kinds of
protection.

In the meantime, the public sector, especially at the national level, shrank in size
considerably as a result of privatization. The three public corporations were privatized in
the 1980s as described earlier at 1, and so was the postal service, which used to be by
far the largest national enterprise, in 2007.!) The workers of the newly privatized
companies have a full-fledged right to resort to strikes and other acts of dispute under the

LUA, even though they rarely exercise this right in reality.

3. Scope of Proper Industrial Actions

(1) General

Industrial actions must be "proper" in order to be protected by the LUA, and the
Constitution is understood to be predicated on the same requirement. However, there is no
definition of properness in the LUA except the proviso of Article 1, paragraph 2, which
says that exercises of violence cannot be proper acts of labor union. The courts usually
look into the objective and the manner of the action in question and, relying on
shakai-tsunen or generally accepted norms of the society, decide whether it was proper or
not. Sometimes they also consider the parties to the act or procedural questions involved.

The standard of properness can vary according to different purposes of the LUA, though
this happens only in relatively few instances. For example, a collective action may be
regarded as not proper with regard to immunity from civil liability even when it is still

within the range of properness for the purpose of immunity from criminal liability.

10) Zen-norin case, Supreme Court, Judgment of April 25, 1973, Keishu 27-4-547,
Zentei-Nagoya-chuyu case, Supreme Court, Judgment of May 4, 1977, Keishu 31-3-182.

11) The workers of the public corporations and national enterprises were covered by the equivalent of
the Act on Labor Relations of Specified Independent Administrative Agency before privatization.
As of 1984, there were about 740,000 workers at the three public corporations and 310,000 postal
workers. For comparison, the number of regular national public servants in 2013 is about
341,000, excluding Self-Defense Forces personnel, judiciary staff, and other special government
officials.
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(2) Objective of the Action

There is no question that labor unions may call a strike regarding proper issues of
bargaining with the employer, such as wages, hours, and other conditions of employment.
They include treatments of particular employees. When an employee who belongs to the
union is discharged or disciplined, the demand that the measure be rescinded would be a
proper objective of a strike. Matters between the employer and the union, such as the
renting of office space to the union on the premises, are also included. The employer has
a legal duty to bargain, and it is permissible for the union to call a strike, with respect to
these matters, too. It does not make a difference if the union's demand is seemingly
excessive or unrealistic. It is up to the union to demand what and how, and the law
cannot dictate it to act wisely. Sometimes unions call a "protest strike" when, for example,
a serious accident has happened at the plant. This is proper, too, because the union is in
effect demanding a safer workplace.

A question arises when a union makes demands about the matters of non-members, but
the courts put a generous construction on them. In a case under the old Labor Union Act,
workers went on strike urging that the plant manager be ousted from the position.
Although this seems like an intrusion into the prerogative of management, the Supreme
Court agreed with the lower court that the real issue was the wages of union members,
and therefore the strike was proper in its objective, because the manager had refused the
union's wage demands in an arrogant manner at a prior bargaining session.!2) In another
case in which a strike was called demanding the employer rescind the discharge of two
managerial, non-union employees, the Supreme Court, as well as the lower court, upheld
the properness of its objective, saying that the demand included the establishment of a
better and fairer personnel system.!3) It was surely a matter of concern for all the
workers, and the Court did not think it a problem that this demand was articulated only
after the strike had begun. Accordingly, if a union calls a strike urging that the employer
withdraw a plan to shut down the plant or to introduce new machinery, it is probable that
implicit demands affecting the union members, such as opposition to their dismissal, will

be found by the court, which in turn will keep the strike within the scope of properness.

12) Ohama Coal Mine case, Supreme Court, Judgment of April 23, 1949, Keishu 3-5-592. The
employer was convicted for discharging union officials who led the strike.

13) Kochi Shimbun case, Supreme Court, Judgment of April 26, 1960, Minshu 14-6-1004.
Disciplinary discharge of union officials was held to be null and void.
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There was, and still is, some controversy whether a political strike is proper. Some
academics adopt the affirmative view, contending that political matters inevitably affect the
conditions of workers one way or another, but the Supreme Court has consistently refused
such a position .14 In a relatively recent case, it sustained disciplinary suspension of union
officials who directed a strike in protest against the government's decision to let a troubled
nuclear-powered ship dock at Sasebo Port, holding that Article 28 of the Constitution does
not embrace an act of dispute for political purposes that is not directly related to the
demands vis-a-vis the employer for the betterment of the workers' economic standing.!5)

Likewise, a “sympathy” strike to support another union of an unrelated employer is not
regarded as proper because it is beyond the control of the immediate employer. Such a
strike is rare in Japan and we can only find a rather old decision of a district court

concerning this issue.!6)

(3) Manner of the Action

A strike, or concerted stoppage of work, is the most typical act of dispute. Unless
marred by collateral illegality such as occupation of the plant or violence at the picket
line, a strike is, by any means, proper. The union may call either a total strike by all of
the workers, or a limited strike carried out by some of them; either a long strike lasting
days or weeks, or a short strike for a couple of hours: either a single strike, or repeated
strikes.

However, it is generally accepted that a strike should not endanger human lives or
cause irreparable damage to the facilities. The LRAA declares this principle in Article 36,
providing that "an act which hampers or causes the stoppage of normal maintenance or
operation of safety equipment at factories or other workplaces shall not be resorted to
even as an act of dispute." In addition, a statute was adopted in 1953 regarding electric

power facilities and coal mines.!?) It forbids acts of dispute that would prevent supply of

14) For example, see the Zen-norin case, supra note 10.

15) Mitsubishi Heavy Industries case, Supreme Court, Judgment of September 25, 1992, Rodo-hanrei
618-14.

16) Kishima Coal Mine case, Tokyo District Court, Judgment of October 21, 1975, Rominshu
26-5-870.

17) The Act to Regulate Strikes in Electricity Enterprises and Coal Mines, popularly known as
"Strike Regulation Act." This statute was adopted, overriding fierce opposition from the labor
side, to curb the tactics the unions of these industries deployed in autumn 1952.



286

electricity to the general public or disrupt essential security measures of the mine, and
although there is no special sanction against violators, which is also the case with Article
36 of the LRAA, such acts will not be regarded as proper under the LUA.

On the other hand, even doctors and nurses employed at a hospital have a right to act
collectively. The Supreme Court recognized that such a strike is not automatically
improper because the patients are not given necessary care and treatment, although it
intimated at the same time that the strikers should cooperate with the employer in cases
of emergency.!8)

A “slowdown”, which entails working at a reduced pace or with less intensity than
usual, is regarded as a proper means of collective action in Japan. It could be more
harmful to the employer than an ordinary strike in that the workers remain at the
workplace. However, it is settled that a slowdown is permissible so long as the workers
are simply withholding a part of their work. By contrast, it is not proper for them to
engage in positively injurious acts, such as intentional production of defective goods.

It is also not a proper act of dispute if the strikers occupy the facility and block access
of the employer's side. Immediately after World War II some unions not only occupied
the facility but also ran the business on their own, but the Supreme Court denounced this
so-called seisan-kanri or '"production management" tactic as entailing an excessive
infringement on the employer's property rights.!9) Similarly, when the workers of a bus
company took away and kept the vehicles during the strike so that they may not be
driven by replacements, the Supreme Court decided that their action was excessive and
unjustifiable and upheld their criminal conviction.20)

Another source of improperness is the workers' conduct at the picket line. Some
academics take the position that the use of physical power is inevitable and permissible to
a certain degree, depending on the circumstances. However, the Supreme Court held
repeatedly that any violence, threat or trespass should not be allowed even at the picket
line because the substance of a strike is no more than workers' non-performance of their

job duties.2D) In a relatively recent case where the drivers of a taxi company, at the time

18) Niigata Mental Hospital case, Supreme Court, Judgment of August 4, 1964, Minshu 18-7-1263.
The employer discharged the union officials who led the strike, but the Labor Relations
Commission issued a remedial order and the Supreme Court sustained it.

19) Yamada Kogyo case, Supreme Court, Judgment of November 15, 1950, Keishu 4-11-2257. The
union officials were found guilty of theft.

20) Sanyo Denki-kido case, Supreme Court, Decision of November 15, 1978, Keishu 32-8-1855.
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of strike, sat down in front of the garage to prevent the vehicles from being operated by
replacements, the Court, reiterating the same rationale, held that the drivers' action was not

proper and therefore fell outside of the protection of Article 8 of the LUA.22)

(4) Other Factors Affecting Properness

There are some other factors that may affect the properness of industrial actions by
labor unions.

Firstly, an act of dispute must be executed by appropriate persons under the control of
a labor union. If a fraction of workers start a strike without authorization from the union,
it is an improper "wild-cat" strike. Yet, it should be noted that even when there is no
labor union, workers may form a temporary "sogidan," or dispute group, to deal with the
employer over working conditions. Protected by Article 28 of the Constitution, they can
resort, as a group, to strikes or other acts of dispute if necessary.

Secondly, an advance notice of a strike is sometimes required by the collective
bargaining agreement between the parties. In such a case, the union should comply with
the prior notification requirement, or the strike will not be considered to be proper. Even
when there is no such agreement, the union's action may be condemned as improper in
view of the facts of the case. For example, a district court held that an unannounced
slowdown by union workers was grossly unfair and improper.23) An appellate court came
to a similar conclusion in a case where the union started a strike twelve hours earlier than
its prior notice, giving the employer only five minutes to react to the change.24

Thirdly, when a collective bargaining agreement is concluded for a fixed period of time,
both parties are bound by it for the period and the union should not call a strike

demanding mid-term changes to the agreement. Some argue that such a strike would be

21) Asahi Simbun case, Supreme Court, Judgment of October 22, 1952, Minshu 6-9-857; Haboro Coal
Mine case, Supreme Court, Judgment of May 28, 1958, Keishu 12-8-1694. In the former case,
discharge of union members who physically obstructed the operation of business by non-union
workers was upheld. The latter is a criminal case in which union members were found guilty of
forcible obstruction of business for a similar conduct.

22) Mikuni Haiya case, Supreme Court, Judgment of April 10, 1992, Rodo-hanrei 619-8. Union
members were found to be liable for the employer's claim of damages.

23) Texas Instruments Japan case, Urawa District Court, Judgment of December 6, 1974, Rominshu
25-6-552.

24) East Japan Railway case, Tokyo High Court, Judgment of September 11, 2001, Rodo-hanrei
817-57.
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totally intolerable and improper because the so-called "peace obligation" under the
collective bargaining agreement is critically important. Others disagree, regarding it as a
relatively minor infraction of a private agreement. The Supreme Court had an opportunity
to address this issue, but did not provide a clear answer.25)

Finally, as for "public welfare undertakings" which provide essential services to the
general public, such as transportation, telecommunication, electricity or gas supply, or
medical services, Article 37, paragraph 1 of the LRAA requires that ten days' notice be
given to the Labor Relations Commission and the Minister of Health, Labor and Welfare
or the prefectural governor before an act of dispute is commenced. The Supreme Court is
yet to decide if a strike becomes improper when the union fails to comply with this
requirement, but most scholars are doubtful, saying that this provision is only for the

convenience of the society and should not therefore affect the properness of the act.

4. Liabilities for Improper Actions

(1) Criminal Liability

When an act of dispute is not proper, neither Article 1, paragraph 2 of the LUA nor
Article 28 of the Constitution provides criminal immunity to the actors. Still, the question
remains what exactly constitutes a punishable crime.

It is generally accepted, at least in the private sector, that a strike is not a crime by
itself. The Constitution and the LUA recognizes this as an indispensable and legitimate
weapon for workers with which to deal effectively with the employer. Admittedly, strikers
are intentionally inflicting economical damages on the employer aiming to make it yield to
their demands. It would not be totally impossible to argue that strike is a forcible
obstruction of business or an illegal extortion when it is not justified as a proper act of
dispute, but as far as I know there is nobody who takes this position. The same is true

with slowdowns and completely peaceful picketing. Criminal convictions have been upheld

25) Konan Bus case, Supreme Court, Judgment of December 24, 1968, Minshu 22-13-3194.
Disciplinary discharge of the head of the union was to be found null and void, without sufficient
reasoning as to the issue of peace obligation.
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only in cases where the strikers engaged in excessive or other offending conduct, such as
assault, bodily injury, trespass, or the damaging of property.

In this regard, it would be helpful to touch on the situation of postal workers before
the privatization of the postal service. As described earlier at 2 (3), they were covered by
the predecessor of the Act on Labor Relations of Specified Independent Administrative
Agency, which prohibited strikes and other acts of dispute. In addition, as a unique feature
of the postal service, the Postal Act made it a crime for anyone engaging in postal work
to abandon or delay the handling of mail. When a postal union called a strike and its
leaders were prosecuted for aiding and abetting this crime, the Supreme Court upheld their
conviction, holding that the strike was illegal and therefore could not be proper.26)
However, it added that rank-and-file workers who participated in the strike as directed by
their leaders should not be punished. Although this 1977 decision has been criticized by
the labor side as reactionary, the Court did place some restraint on the criminal
punishment of strikers.27)

As for the government employees who are placed under the National Public Service Act
or the Local Public Service Act, strikes are still illegal and, as explained before at 2 (3),
instigators are subject to criminal punishment. However, there is no provision to punish
ordinary members who simply participated in the walkout. On the other hand, the
instigators cannot escape criminal liability. The Supreme Court once limited this to the
acts of aggravated instigation in especially offensive strikes, leaving the union officials
who planned and directed an ordinary strike in a normal manner unpunishable.28) However,
the Court subsequent changed its attitude and has since upheld the conviction of union

officials in a number of cases.29)

(2) Civil Liability

26) Zentei-Nagoya-chuyu case, supra note 10.

27) The same provision remains in the Postal Act after the privatization, but a postal strike can be a
proper act of dispute under the LUA today. Even when it cannot be regarded as proper because,
for example, its objective is a political one, I doubt that ordinary participants of the strike will
be punished for violating the provision.

28) Zen-shiho Sendai case, supra note 9; Tokyo-to-kyoso case, Supreme Court, Judgment of April 2,
1969, Keishu 23-5-305.

29) Zen-norin case, supra note 10; Iwate-ken-kyoso case, Supreme Court, Judgment of May 21, 1976,
Keishu 30-5-1178; Nikkyoso case, Supreme Court, Judgment of December 18, 1989, Keishu
43-13-882; etc.
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When workers go on strike or slowdown, they are abandoning their duties, either totally
or partially, under the employment contract. This is a violation of the contract, and they
must assume civil liability for the damage inflicted on the employer by their respective
violation if the strike or the slowdown is not a proper act of dispute. And the union
officials who directed the act to the rank-and-file members are concurrently responsible for
the total damage of the employer as an abettor of such inexcusable violations, pursuant to
a tort provision of Article 719, paragraph 2 of the Civil Code.

On the other hand, when workers engage in violent picketing, occupation of the
workplace, or destruction of facilities, the source of liability is such excessive acts
accompanying the strike. The perpetrators are liable for tort damages resulting from the act
under Article 709 of the Civil Code, and the union officials who directed the act are
concurrently responsible as an abettor under Article 719, paragraph 2 of the Civil Code if
they are not perpetrators themselves.

In addition, in either case, the labor union itself assumes vicarious liability under the
relevant provisions of the Civil Code and a related law, depending on the judicial status
of the union and the nature of the act. Some academics argue that only the union, and
not the individual union members nor officials, should be responsible for the damage,
emphasizing that an act of dispute is a unified, collective action. Others disagree that the
liability of those individuals should simply disappear because the union is also liable. Still,
they try to relieve the plight of workers and union officials somehow by adding that the
employer cannot claim against them until it has claimed unsuccessfully against the union,
so long as the act in question had been authorized the union. However, the courts have
held, although we can find only a handful of lower court decisions, that the individual
members and officials are jointly and severally liable, together with their union, for the
entire amount of damages.30) The employer is therefore free to claim against the individual
members or officials first, if it so desires.

It is difficult to tell how the damages are calculated because there have been so few
cases. Moreover, I am not sure how correct each of these decisions was, or if the
employer could have recovered more losses by including them in the calculation. However,

just to give readers some perspective on this question, four examples will be shown

30) Misuzu Tofu case, Nagano District Court, Judgment of March 28, 1967, Rominshu 18-2-237;
Shosen case, Tokyo District Court, Judgment of May 6, 1992, Rodo-hanrei 625-44; Shirai
Transport case, Tokyo District Court, Judgment of December 26, 2006, Rodo-hanrei 934-5; etc.
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below.

Firstly, in a case where a seven-day strike at a chemical factory was held to be
improper because the union did not observe its obligation under the collective
bargaining agreement to bargain peacefully before resorting to an act of dispute, the
union was held liable for the employer's monetary loss from (a) reduced production
resulting from the strike, (b) wasted constant costs during the period, (c)
partially-processed products ruined by the start of the strike, (d) additional expenses
incurred to restart the facilities after the strike, and (e) special persomnel costs to
prepare for the strike.31)

Secondly, in a case of a five-day strike at a food-manufacturing factory, the union's
tactic to blockade the facility and deny the employer's access was held to be improper.
Because the employer could not handle the perishable materials stored in the
refrigerator, some were totally ruined and the others had to be used for lower-priced
products. The union and its officials were ordered to pay for (a) the value of the
ruined materials, and (b) the reduced profits from the production of the lower-priced
products.3?)

Thirdly, in a case of a taxi company, members of the drivers' union sat down in
front of the garage and made it impossible for the employer to operate the six cars
kept inside during the two-day strike. This tactic was held to be improper, and the
union members were ordered to pay for the employer's loss, that is, (a) average
operating profit minus average operating cost (fuel, oil, depreciation of vehicles, and
personnel) for the two days, and (b) attorney's fees.33)

Fourthly, in a case of an unusually long strike at a company operating two
bookstores, the union that organized a minority of workers were on strike for almost

two years. The company sued the union as well as the individual workers for the

31

=

Denki-kagaku Industry case, Niigata District Court, Judgment of September 30, 1949, Rohanshu
5-26. The total amount of the damages was 2 million yen, which was as far as the employer
demanded. The employer could have been awarded more than 7 million yen, according to the
court. One could question if the union's failure in this case was reasonably related to all of these
losses.

32) Misuzu Tofu case, supra note 30. The total amount of the damages was about 1.1 million yen.
33) Mikuni Haiya case, Takamatsu District Court, Judgment of May 5, 1986, Rodo-hanrei 537-67.
The total amount of the damages was about 230,000 yen. This case eventually went to the
Supreme Court. See supra note 22.

-
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damages for the first three months, during which the strikers and the supporters scared
away the customers, sometimes with physical force, and the sales dropped almost to
zero. Because such an act was improper, the company was awarded damages for the
lost profit, that is, (a) average sales for the three months multiplied by the average
rate of profit, minus (b) the amount of saved wages of the strikers during the perio

d.39

As for the civil liability of the union and the workers in relation to the third party,
such as a customer of the employer, they are exempted from liability, just as they are not
liable towards the employer, so long as their act of dispute is proper.35) The wording of
Article 8 of the LUA does not specify this, but it is generally accepted that a different
conclusion would be contrary to the purpose of the LUA and the Constitution. When an
act of dispute is not proper, this immunity does not apply. However, the workers and the
union have no contractual relationship with the customers of the employer. Accordingly, so
far as contractual liabilities are concerned, the employer should assume the liability, if any,
towards the customers for the loss incurred by an improper strike, for example, and then
demand the union and/or the workers to compensate. On the other hand, if the third party
suffers directly from the act of the workers such violence at the picket line, the workers,

and possibly their union, are naturally responsible for the tort damages.

(3) Discharge and Disciplinary Measures

Willful abandonment of duties by the worker who engages in a strike or slowdown can
constitute a cause for a discharge or other disciplinary action as well, if it is not
legitimatized as a proper act of dispute. So can the worker's violence, trespass, and other
offending actions accompanying a strike. In fact, most employers prefer taking disciplinary
measures to suing the union and/or the workers for damages, which is costly and
unrewarding. The employer must abide by the provisions of its work rules regarding
discharges and disciplinary actions, but otherwise Article 7, item 1 of the LUA does not
prohibit the employer from discharging or disciplining a worker who performed an

improper act of dispute.

34) Shosen case, supra note 30. The total amount of the damages was about 97.7 million yen.
35) OS Movie Theater case, Osaka District Court, Decision of June 24, 1948, Rosaishu 1-80.
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Here again, some academics take a position that individual workers should not be held
responsible because the union is the one to blame. There is also a different type of
argument against disciplinary actions, which says that provisions of work rules are for the
sake of discipline and order of the enterprise and therefore only meant for ordinary times,
that is, not applicable to the worker's action at the time of a labor dispute. However, the
courts have found no difficulty holding that the individual workers may be discharged or
disciplined for their own infractions even during a strike organized by the union.

It is common that the union officials are disciplined more severely than rank-and-file
members, including cases where only the officials are disciplined at all. Some criticize
such a practice, asserting that union officials could not be punished heavier than other
members of the union simply because of their positions. However, there is a countervailing
argument that the union officials are not being punished for their positions but for the
actual roles they played -- such as planning the strategy and tactics, or directing the
members on site -- in an improper act of dispute. Most courts take the latter view,
upholding such disciplinary actions against union officials so long as the measures are
suitable for their respective actual conduct.

Of course, even without the protection of Article 7, item 1 of the LUA, discharge and
disciplinary actions are subject to generally applicable rules. Thus, a disciplinary discharge
may be held to be null and void when it is disproportionally severe for the conduct in
question. And the employer should comply with requirement of due process before
disciplining the workers. Furthermore, if the employer is actually motivated by its
underlying hostility towards the union and uses the improper act of dispute as a pretext,

the disciplinary action may well be a violation of Article 7, item 1 of the LUA.

5. Answers to Japan-specific Questions

(1) Was there the abolishment of the offense of the obstruction of businesses
in 19467 If so, what was the background behind it?

As mentioned above at 2 (1), the Public Order and Police Law of 1900 was the most
notorious piece of legislation in pre-war Japan aimed at curbing the workers' collective

activities. It was amended in 1925 and a provision punishing even peaceful inducement of
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an ordinary strike was abolished. However, the other provisions regulating meetings and
street demonstrations remained for the police to apply rather conveniently. At the same
time, a new statute called the Law concerning Punishment of Physical Violence and
Others was enacted, which prohibited violence, threat, destruction, forcible demand of
meeting, etc. In addition, the Public Security Preservation Law of 1925 prohibited
socialism, communism, or other anti-governmental activities, suppressing many politically
active workers and unions. And there was the offense of forcible obstruction of business
in Article 234 of the Penal Code, which was utilized, along with even more laws and
ordinances, to restrict labor movements.

After World War II, the ultimate goal of the Allied Powers was to democratize
Japanese society, and it was thought crucial for this purpose to liberalize and promote
labor unions. In October 1945, less than two months after the end of the war, a
memorandum was issued by the occupational forces, which suspended all the laws and
regulations restricting political, civil, and religious liberty of Japanese people. Then, the
Public Security Preservation Law and the Public Order and Police Law were both
abolished by the end of November, and the Labor Union Act was adopted in December
1945.

As for the offense of forcible obstruction of business, it still remains in Article 234 of
the Penal Code. So does the Law concerning Punishment of Physical Violence and Others.
When a strike is accompanied by violence or other forcible factor and therefore improper,
these criminal provisions are applicable. However, the attitude of the police should be

modest in view of the constitutional guarantee of the workers' collective rights.

(2) Is there any difference between liability of a trade union and that of

individuals in relation to burden of proof?

Probably no. As described above at 4 (2), the courts do not seem to care about the
difference between the liability of individuals and that of a union. Once a strike is found
to be improper, they are jointly and severally responsible for the entire loss of the
employer. The same applies in the case of violence at the picket line, so long as it is an
incidental result of the union's act of dispute. However, if the violence is totally personal
in nature and has nothing to do with the union, the union may be relieved of liability. In

this sense, union's vicarious liability has more factors to be proved or disproved, but I am
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not sure if this is an issue of "burden of proof."

(3) Please let us know the case of the privatization of JR with regard to the

scope of legitimate industrial action and civil liability.

As explained above at 2 (3), the workers of the former Japanese National Railways
(JNR) were covered by the predecessor of the Act on Labor Relations of Specified
Independent Administrative Agency, which prohibited strikes and other acts of dispute.
They frequently resorted to such acts in reality, however, and the participants and the
union officials were discharged or disciplined as a result. There was an argument for
relativity, saying that some of their strikes can be proper despite their illegality in a
formalistic sense, but the Supreme Court eventually rejected this argument.36)

After privatization, six regional railway companies and a nation-wide freight company
were established. So far as labor relations are concerned, they are all ordinary employers.
The unions are as free to call a strike as any other union in the private sector. Because
railways are included among "public welfare undertakings" under the LRAA, the union
must give ten days' notice before starting an act of dispute, as explained above at 3 (4).
However, this is not a heavy burden and probably will not affect the properness of the
action in any event. Thus, the difference is huge with regard to the scope of legitimate
industrial action between before and after privatization.

As a matter of fact, even before privatization, the employer did not seem to regard it
as a particularly good idea to sue the union or the workers for damages for illegal strikes.
However, in response to the audacious "strike for a right to strike" of 1975, the JNR,
under considerable pressure from conservative politicians, filed an action for damages
against the two unions which initiated the strike. It demanded an astronomical amount of
20.2 billion yen, reflecting the huge blow it afflicted on the JNR as well as the entire
nation. As this case proceeded very slowly before the district court, privatization became a
predominant issue at the JNR in the 1980s. The Nihon National Railway Motive Power
Union (doro), the smaller of the two defendant unions, decided to cooperate with the
employer for the privatization plan, and the JNR withdrew the claim against it in 1986,
acknowledging their changed attitude. The other, the National Railway Workers' Union

(kokuro) maintained their opposition to the privatization plan. It was by far the largest

36) See Zentei-Nagoya-chuyu case, supra note 10.
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union at the JNR, but lost most of its members, for one reason or another, during the
process of privatization. The litigation dragged on well after the privatization, but the
successor of the JNR's assets and the union settled the case in December 1994. The union
agreed in this settlement to return a building near Tokyo Station that it had rented from
the employer for a long time. Thus, the action for civil damages did not produce a final
decision of the court, but it did play a role in the tangled labor relations at the JNR and

its successors.

(4) Is it legal to occupy some part of premise during a strike?

No, according to today's prevalent theory. It may be regarded as legal for the workers
to stay on the premises during a strike for various purposes, on the condition that they
will not hinder the access and activities of the employer's side, but "occupy" seems to
imply otherwise. In a relatively recent case, in which the workers occupied a concrete
mixer for six hours, denying the employer's access to the vehicle, and because it could
not be moved a nearby facility remained idle for the entire period, a high court decided
that it was not a proper act of dispute.3?) Some academics are more willing than others to
allow the workers' incidental presence on the employer's premise during a strike. However,
it is not disputed that they cannot occupy the facility and exclude the employer's access

completely.

Conclusion

I do not think we should complain that there are too few strikes in Japan. A strike is a
form economic warfare that inevitably disrupts the lives of many people. However, if the
society becomes too accustomed to a scarcity of strikes, people may forget that it is a
legitimate weapon for workers. People may become upset and react irrationally when they
come across a strike. And perhaps judges may do so, too. When a union started a strike
at a hospital in Mie Prefecture in August 2012, the employer's side asked the district

court for an injunction to suspend the strike and it was granted summarily without hearing

37) Okaso case, Tokyo High Court, Judgment of November 8, 2001, Rodo-hanrei 815-14.
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from the union. The issue at the prior bargaining sessions was a disagreement on working
conditions and related matters. Because a hospital is a public welfare undertaking, the
union had given a proper notice to the prefectural governor and others. It also took care
not to endanger the lives and safety of the patients during the strike, although it refused
the employer's specific request to secure certain persons.

The union later sued the chairman of the medical corporation that ran the hospital for
damages, claiming that his petition for the injunction was a tortious infringement on the
workers' right to strike. The same district court, presided by a different judge, accepted
this rationale and ordered the employer to pay 1.65 million yen to the union as damage
s.38) There remains a question if the employer was sorely responsible for the misguided
injunction. However, it will certainly take our efforts to keep the workers' collective rights

viable in the real world.

38) Suzuka Sakura Hospital case, Judgment of February 28, 2014, (to be reported).
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“Industrial Action and Liability: Japanese Report”

Seong Tae KANG (School of Law, Hanyang University)

Thank you for your insightful presentation, Professor Hiroya Nakakubo. You have
provided a systematic summary of the legal framework and examples regarding industrial
action in Japan, especially with your answers to Japan-specific questions. Above all else, I
would like to thank you for taking this time with us. Many of the questions I had have
already been answered by your presentation, and so I am going to ask you for further

explanation on the issues that are controversial in Korea.

1. Preliminary Questions

The Constitution of Japan guarantees the right to organise, bargain and act collectively
as a basic right of workers only. This is the same in Korea. Across the world, however,
there are few countries where such rights are specifically limited only to workers. As a
result, many working people, who include economically dependent self-employed, are
excluded from the protection of trade unions. If there are any discussions in Japan
concerning this matter, please introduce them to us.

Next, you mentioned that you stick to the word “proper” instead of “justifiable” to
convey the more true nuanced definition of the Japanese word (seito-na ‘1EZ7%’). Is the
aspect or scope of these two words different? Could you give me an example or two to

make it easier to understand the difference between “justifiable” and “proper”?

2. Questions on Industrial Action and Liability

My first question is on industrial action that is proper in terms of its purpose.
In the introduction, you commented, “It is quite unlikely that a strike to oppose the
employer's plan to, say, close a plant and dismiss the employees will be deemed

improper.” In (2) Objective of the Action under “3. Scope of Proper Industrial Actions,”
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you introduced some of the cases and said, “If a union calls a strike urging the employer
to withdraw a plan to shut down the plant or to introduce new machinery, it is probable
that implicit demands affecting the union members, such as opposition to their dismissal,
will be found proper by the court, which in turn will keep the strike within the scope of
properness.”

In Korea, one of the hotly debated topics is the “properness” of the objective of an
industrial action against redundancy dismissal or restructuring. Could you elaborate more
on similar cases and discussions in Japan?

As to the properness of a political strike, you talked about a Supreme Court ruling,
where the political strike in question was purely political in nature. Could you elaborate
more on how the Japanese courts and academia view the economic-political strike that
purports to make demands for or resist the national labour or social policies relating to
the economic and social status of workers?

I also want to know if there was any strike against privatisation of the three public
corporations, including Japanese National Railways (JNR). If there was any strike, please
explain what happened and what the Japanese courts and scholars think of the properness

of such strike.

My next question is about industrial action and civil liability.

You mentioned that there are “only a handful of lower court decisions” concerning the
matter but that they ruled “that the individual members and officials are jointly and
individually liable, together with their union, for the total value of the damages. The
employer is therefore free to claim against the individual members or officials first, if it
so desires.” I wonder what the academia thinks of this and how you personally feel about
this.

You also introduced to us four examples of how damages are calculated. Could these
serve as a uniform standard for damage calculation or for a certain consistency in the

cases?

3. Supplementary Questions to “Answers to Japan-specific Questions”

First of all, please share an example where the offence of business obstruction has been

applied to a strike or other industrial action.
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Second, there are many voices in Korea that argue that the burden of civil liability due
to a strike should be less for union officials and individual members than it is for the
union as a whole. Like the Japanese courts, the Korean courts hold the union officials
who led an unlawful strike jointly and individually liable with the union for the total
value of the damages but they overrule the claims for damages against members whose
involvement were limited to mere participation (for instance, the Supreme Court of Korea
ruling 2005Da30610 dated 22 September 2006). Please share with us if there has been any
such similar case in Japan.

The third question concerns occupation of the work premises. Is it proper for workers
to remain on the company premises during a strike and what are the conditions or
methods that justify their stay? If you can share your thoughts on that, it would be

greatly appreciated.

I would like to thank you again for your insightful presentation and I hope to hear you

speak on the issue again in the future.
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I. The Constitutional and Legislative Structure with Regard
to the Guarantee of the Right to Strike

Scope of Lawful Industrial Action

Criminal Liability

Civil Liability

Disciplinary Liability
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In Place of a Conclusion

[. The Constitutional and Legislative Structure with Regard to
the Guarantee of the Right to Strike

The Constitution of the Republic of Korea guarantees workers the right to collective
action pursuant to Article 33.1: "To enhance working conditions, workers shall have the
right to independent association, collective bargaining, and collective action." While the
term "collective action" used here can be defined as organised activities or collective
bargaining in a narrow sense, it is understood in a wider context to also embrace
collective actions taken by workers, including strikes. During labour disputes, trade unions
employ various tactics, aside from strikes, such as slowdown, picketing or workplace
occupation. Accordingly, the Trade Union and Labour Relations Adjustment Act (the
"Union Act" hereinafter) defines the term "labour dispute" very broadly to include various
types of actions taken by the parties in the labour relations that hinder a normal operation.
Article 3 of the Union Act also provides that "employers shall not claim compensation
from the union or workers for any loss suffered from collective bargaining or labour
disputes carried out pursuant to this Act," and Article 4 specifies that "the provisions of

Article 20 (Justifiable Act) of the Criminal Act shall apply to the justifiable act of
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collective bargaining, strike and others taken by the trade union to accomplish the
objective stipulated in Article 1," prohibiting the state and employers from subjecting the
participants in the industrial action to civil and criminal liabilities. As to the legislative
purpose of these provisions, it is not that they have not created new legal effects; they
are instead understood widely as the provisions that confirm the exercise of the right to
strike guaranteed by the Constitution.

As such, the preferred terms of use in Korea are "collective action" or "industrial action,"
which are broader than "strike" in concept, and are guaranteed by the Constitution.
Moreover, the immunity clauses in the Union Act recognise industrial action as an extensive
right of the workers. In reality, however, such is not the case. An intensely negative view
prevails with regard to the functions and roles of industrial action - a form of collective
communication and expression of opinion - and, as such, industrial action is rendered
powerless and vulnerable by the government's abuse of its punitive power as well as by the
employers' claim for damages and retaliatory dismissal. Due to labour-related laws that
broadly limit and prohibit labour disputes as well as the court's arbitrary interpretation of
these laws based on the former and indiscriminate execution of the law by the criminal
justice system (i.e., prosecutors office, police), the scope of lawful industrial actions is
extremely limited. Consequently, even peaceful strikes may lead to liability for damages,
which are applicable to unlawful actions, as well as to punitive measures pursuant to
labour-related provisions and criminal liability for interfering with business.

The situation regarding labour disputes and liability is best embodied by the two
Supreme Court rulings given only a week apart from each other, on March 17 and March
24, 2011. When Korean Railway Workers' Union held a four-day peaceful strike in 2006,
the Court sentenced the union representatives to a fine for interfering with business
pursuant to the Criminal Act, and also demanded the union compensate for the revenue
loss of 7 billion KRW incurred by the interruption to business operations. These decisions
show how far the Constitution, which guarantees the right to strike, is from the reality
and how even the most peaceful strike can be suppressed by labour-related laws and
arbitrary interpretations of the court. The reasoning cited by the Court for ruling the
peaceful railway strike unlawful is quite simple: that the strike was carried out during a
period of "arbitration by authority," which was forbidden in accordance with the former
Union Act (later repealed on December 30, 2006).1) This system of arbitration by authority

was later abolished after being fiercely criticized by various organisations both at home
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and abroad, including the International Labor Organization's (ILO) Committee of Freedom
of Association which argued that the system infringed on workers' right to strike. The
existing system was then replaced by a new minimum essential services system. Before
going into details, what can be said about this newly introduced system is that its scope
and depth of guaranteed rights are significantly different from those of the essential
services (the ILO also limits the right to strike in these sectors). Nonetheless, the
Constitutional Court of Korea and the Supreme Court did not change their ruling or views
that the arbitration by authority system is constitutional. Their ignorance of the
international labour standards is evident from the fact that they maintained that the liability
still retained legal standing, even after arbitration by authority was abolished, as the strike
had taken place before the revision of the law and as they understood the concept of the
minimum essential services system to be the same as that of the ILO's essential services.
Since then, there have been some positive changes to the labour laws and some of the
laws that previously breached basic labour rights were repealed, such as those that
prohibited third party intervention in labour relations, political activities by the union, or
multiple trade unions. What is more important however is that, as seen in the
aforementioned rulings, the law maintains that workers are subject to civil and criminal
liabilities simply for their decision to not provide their labour, even during the most

peaceful strikes that do not bring harm to others or cause active interference.

IT. Scope of Lawful Industrial Action

1. Court Restrictions on Industrial Action

(1) Industrial Action: Negative Awareness and Legal Reasoning

While the direct basis for exacting liabilities on industrial action overwhelmingly
originates from numerous labour-related laws that will be covered in the following pages
(refer to the table on punitive measures in respect to disputes in the last pages), the legal

reasoning of the courts in their interpretation and application of these laws also played a

1) Under this act, a central labour committee could decide to take a case to arbitration by authority
when a dispute occurred in the essential public services sector. In such cases, industrial action
was prohibited for the duration of 15 days. If breached, punitive measures were applied.



306

significant role in restricting the right to strike. There is a strong tendency for the courts to
understand fundamental labour rights (right to organise, right to collective bargaining, and
right to collective action including industrial action) guaranteed by the Constitution to be
only secondary or instrumental to the survival of the workers. The proactive pursuit of civil
liberty, a vital part of fundamental labour rights, is almost always denied. Because of this,
the significance of fundamental labour rights - where workers take the lead and work in
solidarity to proactively pursue their rights to life - is belittled and workers are only viewed
as those who are on the receiving end of government benefits. Such bias manifests itself in
the form of blatant disregard for international labour laws and in the form of thoughtless
support for the restriction/prohibition of fundamental labour rights. Such inclination has also
led to the narrow understanding of labour rights, that they can only be exercised when
"granted" or "allowed" by the government. In addition, the legal structure, centered on
collective bargaining, perceives the rights to organise and to collective action to be merely
supplementary to the right to collective bargaining, fanning the distortion even further. In
the end, the lawful scope of collective bargaining is narrowly restricted to simply reaching a
"decision on working conditions" between the participants of the labour relations. The
objective of the industrial action and those who own the right to organise are limited to this
understanding, heavily diminishing all sectors of the fundamental labour rights.

The overwhelmingly negative perception of the right to strike has proven critical in the
determination of the legality of industrial action. Under current labour laws, there are
extensive restrictions and prohibitions on exercising labour rights and the violator is
deemed liable pursuant to the Criminal Act. As a result of this logic, the rulings on civil
and criminal immunity - the legality of organised activities - are decided passive.
Subsequently, most organised activities, including industrial action, cannot but be viewed
unlawful and condemned by liability, punitive measures and disciplinary actions. Contrary
to the original intention of the Constitution and the Union Act, labour rights have lost

their effect and significance that other basic rights enjoy.

(2) Reduced Scope of Lawful Industrial Action Based on Justification for

Industrial Action

Although the right to strike is guaranteed by the Constitution, it is severely confined in

its scope and only very specific situations are protected by the law due to the narrow
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interpretation of what is lawful. While there a number of regulations in the Union Act
(which, if violated, have provisions for punishment to be imposed separately), the charge
that is most commonly brought against industrial action is "Interference with Business" of
the Criminal Act (Article 314.1).2) However peaceful a strike is, it may be deemed
unlawful as it has the elements of that which constitute as interfering with business, unless
it meets the special conditions that comprise "justifiability."3) In the 1990 Seoul Metro
Corporation case where the general doctrines defining lawful industrial action were

proposed for the first time, the Supreme Court ruled as follows:

The exercise of the right to strike, which is one of the workers' rights to collective
action, is not punished only when it is proven justifiable and its illegality is denied under
the Criminal Act and Article 2 of the former Union Act. Industrial action is justified
when, first, it is performed by the legitimate party in the collective bargaining; second, it
is for the independent bargaining of the labour and management; third, it is held after
rejection of an employer of collective bargaining attempts on the specific demand from
the workers on the improvement of working conditions or refusal of an employer refusal
of such demand at the time of collective bargaining, provided that it is in principle
reported in advance unless there is a special circumstance (Article 16 of the former Union
Act); fourth, it is reasonable to stop providing part or all of the labour as a way to
exercise the right to strike, to be fair in good faith with respect to labour relations, and
to be in accordance with the employer's ownership of the company facilities as well as of
other property, but the use of violence is not acceptable as it is in violation of the basic
principles of law and order, which uphold personal liberty and safety (Article 13 of the

former Union Act).4)

While the decision has been revised due to changes to the relevant laws, the basic
framework remains. In other words, industrial action that can be protected by the law is
strictly confined to those that meet the four criteria: entity, purpose, procedure and means.
Therefore, (D only "the legitimate party in the collective bargaining” may, @ for the
narrow purpose of "the improvement of the working conditions", @ initiate industrial
action when the employer has "[rejected] collective bargaining on the specific demand of

the workers on the improvement of the working conditions" and must follow "the

2) Forced entry, refusal to leave, defamation and other charges are also applied pursuant to the
Criminal Act.

3) The Constitution Court of Korea decision: 1998.7.16, 97HeonBa23.

4) The Supreme Court of Korea ruling: 1990.5.15, 90D0357.
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procedures set forth by the labour-related provisions," such as those regarding ballots held
by the union members. @ Only when the means and methods are in accordance with the
employer's property rights, can industrial action be protected. However, it is not explained
as to why the scope of immunity from criminal prosecution is so narrowly limited, save
for the highly rhetorical comment on the significance of the industrial action. The courts'
interpretation is then linked with innumerable legal restrictions and prohibitions, turning the
ruling into nothing more than a full injunction against the freedom to organise and
participate in industrial action. If even one of the aforementioned requirements is not met,
those who have organised or participated in the industrial action, even without the use of
violence or destruction of any kind, are put at risk of being prosecuted for interfering
with business. Such restrictions on industrial action have been highlighted by the UN
Committee on Economic, Social, and Cultural Rights as being in explicit violation of the
International Covenant on Economic, Social and Cultural Rights (ICESCR) and the ILO's
Committee of Freedom of Association have advised the court to revise their views for
compliance on numerous occasions.

Civil liability, in contrast, is more widely accepted than criminal liability. The courts
have applied restrictions to some degree on the concept of threat of force - one of the
elements of interfering with business - but no restriction of such kind has been placed on
the interpretation with regard to civil liability. In fact, the courts seem to recognise the
illegality of industrial action - one of the most important factors in determining whether
an industrial action is unlawful or not - without much difficulty (relevant details will be

discussed in the section on civil liability in the following pages).

(3) Examples of Court Restriction on Industrial Action

1) Restriction on Purpose

a. Punitive Measures on Strikes for Job Security (against Redundancy Dismissal, etc.)

The courts consistently uphold the belief that industrial action against corporate
restructuring (redundancy dismissal, integration, closing, etc.), change or disposal of
business or sales (merger, transfer), privatisation of public institutions, or management
decisions that directly affect employment and working conditions is unlawful in its purpose
and that it constitutes as interfering with business. Because such decisions are deemed to

be "high-level management decisions" or part of the "management rights," they cannot be
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discussed in collective bargaining; unless there is a special circumstance (i.e., a decision is
made with an ulterior motive without any business urgency or reasonable cause), industrial
action and its intention cannot be deemed justifiable, even if the decision leads to
inevitable changes to the status or working conditions of workers.5)

The term "management rights" is ambiguous in its meaning and its concept is
non-existent in the legal terms. However, the Supreme Court has recognised it and placed
it under the protection of the Constitution, proposing that it may be the grounds on which
fundamental labour rights can be restricted.®) In any case, it is internationally accepted that
even if the issues are not about the working conditions but could be directly influential
or, in a broader sense, relate to the direct benefit as well as the economic and social
status of workers, they may be seen as a cause for strike. In consideration of such, court
rulings that cite management rights as the reason for denying the exercise of the right to
strike harbours a number of problems. Nowadays, restructuring and relevant issues are
among the primary causes for labour conflict in most countries around the world, but
there is rarely any country that arrests or detains union members just because they have

staged a strike against restructuring, as South Korea does.

b. Punitive Measures on Economic-Political Strike

In most countries, the legal debate on political strike is centered on whether there is
civil liability. However, Korea is markedly different in that a strike itself is punishable.
The Korean courts recognise an industrial action to be justifiable only when its purpose is
"collective bargaining" between the management and the labour, and thus any strike,
whether purely political or economic, can be punished. The government has often stated
that it views those strikes held in protest against economic or social policies that
substantially affect the lives of workers to be illegal and will therefore respond sternly.
However, this perspective is unduly restrictive of the role and function of the right to
strike as well as of its purport as a key aspect of basic labour rights. The ILO and most
countries maintain that out of all political strikes, economic-political strikes are especially
lawful. It is widely accepted by the international community that improving working

conditions as well as the economic and social status of workers are legitimate causes for

5) The Supreme Court of Korea ruling: 2003.12.26. 2001D03380.
6) The Supreme Court of Korea ruling: 2003.11.13, 2003D0687. In this ruling, the Supreme Court
asserted its excessively nationalist claims on corporate competitiveness and national economy.
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strike. Because the policies on prices, tax and social security or enactment/revision of
labour-related provisions directly affect how people work, economic-political strikes held to
make relevant protests or demands are also deemed legal. In Korea, however, a strike with
such purpose is unlikely to be deemed justified. In fact, it may be punishable by the
Union Act or for interfering with business because the strike is not held against an
individual who is in the direct employment relationship, and therefore the individual in
principle cannot be involved in the procedure for collective bargaining or mediation as

required by the law.

2) Restriction on the parties: the Casual Worker

a. Special Employment Status Not Classified as Worker and Prohibited from Industrial
Action

In contrast to the domain of law where working conditions are protected and the
employer who violates such laws is punished, there is no defined basis in which the
parties that can engage in an industrial action within the framework of the employment
relationship is limited to employees in a strict sense. This is because collective rights,
including the right to collective action, are considered to be part of the civil liberties by
law.”) In Korea, however, there are those who are prohibited from engaging in industrial
action or exercising their right to organise, just because they do not satisfy the
requirements of being a worker as defined by the Union Act. These people fall into the
category of Special Employment Status (or Special Work Type), and they include
insurance sales agents, golf player assistants, visiting franchise tutors, RMC truck drivers,
independent freight transportation contractors and many others across extensive fields.
Those who are in these fields are distinctly different from sole traders who take their own
business risks and choose their clients as they like. Unfortunately, many people have been
shifted from full-time employment status to special employment status so as to purposely

evade the duties prescribed by the labour law. The ambiguous standards defined under

7) The ILO is also of the position that whether a person is classed as worker in an employment
relationship or not shall not determine the scope by which the freedom of association is
guaranteed. Therefore, those who are not in an employment relationship, such as self-employed
workers in general or those who practise liberal professions, can enjoy the right to organise and
the right of freedom of association as those who are in such a relationship do (ILO, Freedom of
Association: Digest of Decisions and principles of the Freedom of Association Committee of the
Governing Body of the ILO, Fourth(revised) edition, 1996, para. 235).
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these laws make it difficult to determine whether an employment relationship exists,
thereby robbing these workers of their basic labour rights.

Most of the people in this Special Employment Status category are deemed to be sole
traders by administrative bodies and courts which have very strict definitions of workers
and claim that these traders cannot engage in industrial action. There is no law that
protects these traders, even if they want to join a trade union or organise to protect their
occupational interests, and they are often faced with the threat of contract termination by
their contractual parties. The contractual parties neglect or refuse to respond to requests by
these people for collective bargaining; if and when these workers act as a group, they can
be and are punished for interfering with business, just for refusing to provide labour, even
in a peaceful manner. They are in a situation where the most basic labour rights are
denied. As a result, their working conditions and job security continue to deteriorate.
Guaranteeing their basic rights is one of the most urgent issues at hand, but the Korean
government has been very reluctant to address the growing need for greater labor rights.
In fact, the government took it a step further in the opposite direction; when Solidarity of
Special Employment Status Workers in Cargo Transportation (the Cargo Solidarity), a
quasi-organisational body of the National Transportation Trade Union, staged two strikes in
2003, the government took the opportunity to revise the Truck Transportation Business Act
and introduced a system that forced these special workers back to work. As per the
change, the Minister of the relevant authorities was granted the power to issue an order to
force workers to return to work when it was reasonably considered that the refusal by the
transportation or cargo workers to provide their services did or could potentially cause a
serious threat to transportation and thus to the national economy. If such order were
denied, these special workers could be sentenced for up to three years in prison or fined
for up to 10 million KRW. Even worse, their truck transportation business licenses could
be cancelled or terminated, or the worker's license in cargo transportation could be

cancelled or suspended.

b. Restrictions on Industrial Action by Indirectly Employed Workers on the Grounds that
They Are Not Signatories of the Direct Employment Contract

The spectrum of indirect employment in Korea is wide and varied, from lawful
contractors to fraudulent contractors whose user as indicated in the employment contract

exists only on paper. Of all the casual workers, the spread of this indirect type of
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employment mirrors the conflict and irony of Korean society. Oftentimes, there are reports
on inhumane conditions where workers must endure discrimination and personal humiliation
from others in the same workplace, simply because they are employed by subcontractors.
At times, users openly interrupt the indirectly employed workers as the workers attempt to
exercise their basic labor rights. Examples include: threatening to terminate the secondment
or business contract when workers join or organise a union, or when they do join or
organise a union, asking such workers be replaced; or urging or threatening the members
to leave the union. With respect to dismissing collective bargaining, the users would
reasons that he/she is not required to negotiate under the Union Act as he/she is not the
direct employer as indicated in the contract that is required to negotiate. With regard to
industrial action in particular, most users include provisions that allow them to terminate
the contract if the workers join a union or participate in a strike and thus often prevent
the industrial action of indirect workers before even it takes place.

Indirect employment is used as a tool to circumvent the law by taking advantage of the
labour contracts and of the labour of the workers for profit while simultaneously
transferring legal liability to a small business subordinate to or controlled by the user. It is
therefore necessary to extensively acknowledge the use by the user and subject the user to
the relevant liability under the labour law, as the user has the authority and influence over
the status and rights of the workers with respect to their employment, working conditions
and organised activities under current labour laws. The government however supports the
liberty of the contracts and is reluctant to apply the Union Act these indirectly employed.
The courts have also been noncommittal in regulating unfair labour practices for the
reason that no direct employment relationship can be found. It was not until recently when
the serious issue of indirect employment was brought into the limelight that the courts
showed a more committed attitude than before.8) With regard to industrial action against
the user, the courts still issue injunctions against collective action within the workplace on
the grounds that the employer has no responsibility as the "user in the management and
labour relations" in a case where the employer requests injunction against interfering with

business or protest.?)

8) The Supreme Court of Korea ruling: 2010.3.25, 2007Du8881.
9) Suwon District Court decision 2002.1.29, 2001KaHap3550; Seoul District Court 2002.8.27,
2002KaHap2168; Seoul District Court decision 2002.8.27, 2002KaHap1831, etc.
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2. Restriction on Industrial Action Pursuant to the Relevant Law such as the
Union Act

The Union Act and other labour-related laws impose restrictions on industrial action by
defining lawful acts in a strict and detailed manner. Throughout the whole process
beginning with the start of an industrial action, the provisions are filled with rules and
punitive measures made for the trade unions and workers but such rules are virtually
non-existent for the employer. The employer is allowed to wield a nearly absolute power

over the trade union and workers. The provisions can be summarized as follows:

(1) Strict Rules for Industrial Action and Emphasis on Union Liability

To maintain tight control on the scope of lawful industrial action, the Union Act sets
forth that "industrial action in its purpose, method and procedure shall not violate the law
and other social orders” (Article 37.1). The Act assigns greater responsibility to the trade
union and makes the union liable for instructing, managing and controlling the industrial
action so that it is kept lawful (Article 38.3). These provisions were added in 1996 as
part of the basic principles for industrial action, and are vital to determining the legality
of an industrial action. Irrespective of the intention behind the industrial action of a
participant, the industrial action taken by a group of people is presumed to be illegal and
only those that meet the specific requirements can avoid being branded as such. The law
provides the legal ground on which the courts make such arbitrary decisions and hold the

unions liable as a group.

(2) Restriction on the Entity in an Industrial Action

1) Prohibition of Industrial Action at Its Source by Other Laws

In Korea, workers who cannot exercise their basic labour rights, including the right to
organise a union, include: military servicemen, police, public fire fighters, correctional
officers, workers in designated fields of work, civil servants of and above a certain grade
(Grade 5) across all sectors, security officers in civilian status, and teaching faculty at
private universities. These workers are prohibited by a law that prohibits civil servants
from engaging not just in an industrial action but also in collective actions, such as

organising a union or taking part in an assembly or protest. If violated, workers are
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dismissed and subject to punitive measures. Among these people are the teaching staff at
private schools and civilian security officers. While there are no explicit grounds for
restriction on these groups of people, the Constitutional Court has ruled these restrictions
to be constitutional.l0)

The teaching staff at the private primary/middle/high schools and some designated civil
servants whose rights to organise and to collective bargaining are partly guaranteed
similarly cannot engage in any kind of industrial action, including a peaceful strike, nor
can they exercise their right to collective expression. Upon violation, they are heavily
punished - imprisonment for up to five years or a fine of up to 50 million KRW (Article
8, Article 15.1 of the Teachers Union Act; Article 11 and Article 18 of the Civil Servants
Union Act). Those workers who are not in the public sector and are guaranteed the right
to organise and to collective bargaining but are prohibited from engaging in industrial
action in certain cases include sailors and workers in the major defense industries. Those
who are prohibited from taking part in industrial action include special security guards!l

under the Security Industry Act.

2) Restrictions under the Union Act

a. Prohibition on Industrial Action at Its Source by Controlling Eligibility within the
Union, such as by the Union Review System

For an industrial action to be lawful and protected by the Union Act, the union must
be eligible for legal recognition as a union and must thus adopt the necessary procedures,
such as strike ballot or dispute mediation. The structure of the Union Act is such that a
lawful industrial action can be prevented before it is initiated by allowing the government
to decide the establishment and legality of a union. The government often utilises the duty

of the union to report its formation or employs its own authority to reject applications for

10) Constitution Court of Korea decision 1991.7.22, 89HeonGal06; Constitution Court of Korea
decision 2008.7.31, 2004HeonBa9. Among the teaching staff at private schools, the teaching staff
at private primary/middle/high schools were later guaranteed the right to organise by the newly
enacted Teachers Union Act.

11) Special security guards who work for private security service providers and are engaged in the
security of facilities of national importance (i.e., airport) are explicitly forbidden from exercising
the right to collective action, even though they are not civil servants specially defined by the
Constitution or are not in the major defense industries. However, the Constitutional Court decided
that this is not unconstitutional, considering the public nature of their work and their use of and
right to carry a weapon (Constitution Court of Korea decision 2009.10.29, 2007HeonMal359).
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such report so as to deny the rights of managerial workers to join or organise a union.
The government also questions the eligibility of the union members in order to dismiss the
union itself. The Union Act enumerates five causes for disallowing the union, and any
labour organisation found to be in violation of any of these five provisions cannot be
recognized as a trade union.!12) In addition, a new union must apply for and receive
proper registration. The relevant administrative office then must review the union and its
formation in advance. In effect, a union must be permitted by the government. There is a
clause in the Union Act (Article 12.4) stating that receiving a registration certificate from
the government is a prerequisite to being established as a lawful union, and the courts
have long recognised this registration certificate to be one of the requirements.!3) Those
unions that have not received this registration certificate cannot request the Labour
Relations Commission for the mediation of dispute or apply for relief from unfair labour
practices (Article 7.1). They also cannot call themselves a union; if they do, they are
subjected to fines (Article 7.1, Article 93). Any labour organisations that are not
acknowledged as a union cannot be protected in their dispute, neither by the interpretation

of the law nor in reality.

b. Prohibition of Unofficial Industrial Action or of Industrial Action by Non-union
Members

The Union Act does not allow for any industrial action not led by the union including
those led by individual members. Anyone who violates this provision may be heavily
punished - up to three years in prison or 30 million KRW in fines (Article 37.2, Article
89.1). The Constitution stipulates that an individual "worker" can be the party in
exercising his or her right to strike, but the courts deliberately confine it to unions,
thereby banning any unofficial industrial action by individual union members. In any case,
the Union Act structurally rejects the possibility of an industrial action without the
presence of a union, and thus an industrial action carried out by non-union members as a
group is be punishable by the Criminal Act for interfering with business, no matter how

peaceful it may be.

12) There is much controversy over the issue of allowing people who are not currently employed
workers (for example, those who were dismissed) to join the union. Based on the provisions, it
was declared in 2013 that the Korea Teachers & Educational Workers' Union was not a union.
Currently, it is a non-statutory union that is not protected by the law.

13) Supreme Court of Korea ruling: 1969.12.23, 69Nul00.
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(3) Restrictions on the Purpose of an Industrial Action

There are two cases where the law explicitly restricts the purpose of an industrial
action. An action initiated to request the payment of wages in excess of that of full-time
union members or maximum time-off is forbidden by the Union Act and is deemed
punishable (Article 24.5, up to 10 million KRW in fines; Article 92.1). In this case
however, the employer is also punished for engaging in unfair labour practice. Moreover,
any action to request for the payment of wages during the period of dispute is prohibited;
violation can lead to up to two years of imprisonment or 20 million KRW in fines

(Article 44.3, Article 90).

(4) Restrictions on Means and Method

The Union Act has a number of regulations on the means and method of an industrial
action. If any industrial action violates the designated scope, it is punishable by the Union

Act in addition to the Criminal Act.

a. Restrictions on Picketing and Punitive Measures

The Union Act strictly limits the legality of picketing. Article 38 requires the union to
instruct, manage and control an industrial action within the legal boundaries, stating that
"an industrial action shall not conducted in the way that it interferes with entry to a
workplace, performing of work, of persons who are irrelevant to the action or who wish
to provide labour, and the normal operation of work, or use violence or threats as a way
to urge participation or persuade people to take part in the action." Any picketing that

violates this clause can result in up to three years in prison or 30 million KRW in fines.

b. Punishment Used to Enforce Protection of Employer Property during a Dispute

Article 38.2 of the Union Act stipulates that "work required to prevent facility damage
or spoiling or decomposition of the materials/products shall be performed as normal even
during the dispute." Violation of this clause is punishable by up to a year in prison or a
10 million KRW fine. Unlike the reasonable restrictions on the right to strike to maintain
the facilities for the protection of human life and safety, demanding the protection of the
employer's physical facilities by law can be construed to an unreasonably excessive degree.

Such provisions should be left to the labour and management and should not be regulated
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by the law. It is indeed a rare legislative case. Furthermore, this clause does not clarify
who the liable entity is. The provision is titled "Guidance and Liability of the Trade
Union"; since the union cannot be imprisoned, an individual union member would be
considered to be liable, in which case it would be invalid as it is nothing more than a

complete ban on the right to strike.

c. Prohibition of the Act of Violence or Destruction and Restrictions on Workplace
Occupation

The proviso clause of Article 4 of the Union Act asserts, with regard to criminal
immunity of an industrial action, that "in no case shall the act of violence or destruction
be interpreted as justifiable." Moreover, Article 42.1 states that "an industrial action shall
not allow for violence, destruction or occupation of the facilities that are related to
production or other major work or such facilities that are designated by Presidential
Decree". Anyone who violates this clause is subject to up to three years in prison or a
fine of up to 30 million KRW (Article 89). It is only fair that violence or destruction
cannot be part of the industrial action. However, this provision within the Union Act
itself, separately from the Criminal Act, sets forth a loophole whereby if an individual
union members engages in such a destructive act, the entire industrial action as a whole

may be deemed unlawful.

d. Restrictions on Industrial Action over Safety Facilities

According to Article 422 of the Union Act, "no industrial action shall suspend,
terminate or interrupt the normal operation and maintenance of safety facilities at the
workplace." Here the safety facilities refer to the physical facilities required for good
hygiene or prevention of any hazard to human life or safety, and only when the
suspension, termination or interruption of such facilities leads to the material hazard of
human life or safety, is it constituted as a violation of this clause. This clause by nature
does not specifically clarify the liability attributable to the parties of an industrial action
and it is generally understood as having set up a rule to be adhered to during an
industrial action. However, the Union Act sets forth a provision on punitive measures (up
to one year in prison or 10 million KRW in fines) on the violator. The fact that there
exists a penalty clause when the concept of the safety facilities or the liable party is

ambiguously undefined is against the principle of nulla poena sine lege, and it may be
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construed as undue restriction on the right to strike. However, the Constitutional Court
ruled it constitutional for the reason that it does not go against the principle of clarity,
reasoning that the provision defines what the potential violators can expect and prescribes
meaning sufficiently to the institutions that interpret/execute the provision, thereby

eliminating the possibility of arbitrary interpretation and execution of the law. 14

e. Prohibition of Industrial Action over the Minimum Essential Services with an
Excessively Broad Scope

The Union Act stipulates that "no industrial action shall suspend, terminate or interrupt
the normal operation and maintenance of the minimum essential services;" the penalty for
violation is heavy - up to three years in prison or up to 30 million KRW in fines
(Article 42.2, Article 89). The minimum essential services are defined as those "services
among the essential public projects as designated by Presidential Decree that, if suspended
or terminated, may substantially threaten the life and health, bodily safety or daily life of
the public" (Paragraph 1 of the aforementioned article). The restriction on the right to
strike with regard to the minimum essential services was newly adopted, replacing the
compulsory arbitration system previously set on the essential public projects. From among
the essential public projects, some were designated to be minimum essential services,
which were completely excluded from the realm of industrial action and for which
replacement workers were allowed. Not all workers in the essential public projects are
denied the right to strike but it certainly counters the effect of dispute, thereby seriously
limiting this right.

The Union Act sets an excessively broad scope (railway, metro, air transportation,
waterworks, electricity, gas, oil refinery and supply, hospital, blood supply, Bank of Korea,
post and communications) comprising the minimum essential services, extending across all
sectors that affect the daily life of the public. This defeats the original purpose, that the

right to strike may be limited with respect to the minimum essential services.!5)

14) The Constitution Court of Korea decision 2005.6.30, 2002HeonBa83.

15) The ILO limits the scope of the essential services to the services that, if suspended, could
threaten human life or safety, or the health of part or all of the population. It also adds that
there must be a clear and imminent threat. The examples cited by the ILO include hospitals,
power supply, water supply, telephone and aviation control but do not include broadcasting, oil,
ports, banks, computer services for customs and tax collection, department stores and amusement
parks, metal and mining, transportation, cold storage, hotels, construction, automobile
manufacturing, mint/government publication, alcohol/salt/tobacco monopoly, airplane repair,
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Furthermore, the workers whose right to strike is limited or prohibited because they are in
the minimum essential services will need adequate compensation to ensure their interests.
The measures taken by the administrative authorities to prevent the suspension of the
minimum essential services should be in line with the purpose and should not be

overbearing.

(5) Procedural Restrictions on an Industrial Action

The Union Act places various limitations and bans on the initiation of an industrial
action and on the mediation/arbitration procedures. Violation of these provisions is
punishable in various forms, including imprisonment. Furthermore, the violator may also be
punished for interfering with business under the Criminal Act or be liable for the damages

incurred by these unlawful acts as defined by the Civil Act.

a. Ballot before Industrial Action

In order for a union to initiate an industrial action, it must secure a majority of votes
by direct/secret/unsigned ballot (Article 41.1 of the Union Act). Violation of this clause is
punishable by up to one year in prison or up to 10 million KRW in fines (Article 91).
To ensure fairness and transparency, the union rule book must also specify that the ballot
results be disclosed and the voter list/ballot paper be kept and made available for viewing.
The government claims that this must be done to protect the interests of the majority of
the union members who do not wish for industrial action and to ensure a careful decision
process, but in reality, the union members themselves have never made an issue of this
matter legally. Considering that it was the employer and the government that raised the
question over the justifiability of the voting process and brought criminal prosecution and
civil actions, it is reasonable to think that the only intention here was to make it more
difficult for workers to exercise their right to strike. Since this clause by its logic was not
designed to protect the interests of the employer or of the general public, whether the
duty to vote was performed or not cannot lead to immunity from civil and criminal
liability. However, the Supreme Court uses this requirement to vote as a crucial basis

upon ruling whether an industrial action is justifiable and whether to apply the interference

agriculture, food supply and distribution, education, city transportation or post (Rubin, Neville,
Code of International Labour Law(Vol. 1) (Cambridge University Press, 2005), p. 213-214).
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with business clause.16)

b. Punishment for Industrial Action that Violates Mediation and Arbitration Procedures

The Union Act provides that industrial action cannot be performed if it does not follow
the outlined mediation procedure (Article 45.2) and also forbids industrial action during the
period of arbitration (Article 63), after arbitration award or decision for retrial (Article
69.3), and during emergency mediation (Article 77). Industrial action that does not follow
the mediation procedure or one carried out during the mediation process can result in
imprisonment of up to one year or a fine of up to 10 million KRW (Article 91). An
industrial action taken after arbitration award or a decision for retrial (Article 69.3) or
during emergency mediation (Article 77) is punishable by up to two years of imprisonment
or up to 20 million KRW in fines (Article 90). While there is no separate penalty clause,
the relevant parties are obligated to make written notification (Article 45.1) in the event of
industrial action. Until the mediation committee or independent mediator presents an
opinion, no industrial action is allowed with respect to the interpretation or implementation
of the agenda at hand (Article 60.5). For all intents and purposes, the mediation and
arbitration procedures were designed to ensure industrial peace and to contribute to the
national economy by preventing and resolving labour disputes by fair means, in all of
which the government should not stay as an unconcerned third party. Thus the penalty for
procedural violation should not be understood as a means of guaranteeing the rights and
interests of a single party but as a way to ensure the government fulfills its role an
impartial mediator/arbitrator and to maximize the effectiveness of the institutional
framework. Nonetheless the Union Act and the courts subject the violators of the
mediation/arbitration procedures - typically the union and participants in an industrial action
- to civil and criminal liability. In regard to industrial action not pursuant to mediation
protocols and thus in violation of the above provisions, the Supreme Court once ruled that
illegality as stipulated by the Criminal Act (Interference with Business) may be denied,
unlike with the violation of preliminary voting, !7 but the penalty as specified in the

Union Act still applies.

c. Punitive Measures on Industrial Action that Violates the Collective Bargaining

16) Supreme Court of Korea ruling: Unanimous en banc 2001.10.25, 99D04837.
17) Supreme Court of Korea ruling: 2007.5.11, 2005D08005.
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Agreement

Article 92 of the Union Act states that violating the provisions on an industrial action
as defined in the collective bargaining agreement is punishable by a fine of up to 10
million KRW. While this article can be understood to ensure the authority of the
collective agreement, signed between the union and the employer, it can also be an issue
if it in effect limits the right to strike. The right to strike is a right guaranteed by the
Constitution. To limit this right in any way, the relevant law must be adhered to, and the
collective agreement cannot reset provisions listed in prior notifications of industrial action
or peace obligations. Therefore, an industrial action that is in violation of the collective
agreement cannot be seen to have lost its justifiability. However, the court viewpoint is
that peace obligations guarantee the stability of the labour relations and the functions of
the collective agreement, and that no industrial action shall demand the change or
termination of working conditions set forth by the collective agreement while it is
effective. Because the union members argued for the invalidity of the collective agreement
after it was signed on the grounds that it was disadvantageous to them and engaged in an
industrial action, the courts denied the justifiability of the action and imposed a penalty

for interfering with business.!8)

d. Extensive Punitive Measures Imposed on the Union

The Union Act imposes a joint penalty: "If and when the representative of a legal
entity or group, or the employee other than the agent/employer of the legal
entity/group/individual commits violations as specified in Article 88 or Article 93 with
regard to the work of the legal entity/group/individual, the very person as well as the
legal entity/group/individual shall be subject to the fine as set forth in the relevant
provisions" (Article 94). This indicates that not only those who participate in an industrial

action but also the union may be fined.

[ll. Criminal Liability

1. Basis of Statutory Liability

18) The Supreme Court of Korea ruling: 2007.5.11, 2005D08005.
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(1) Conceptual Similarity between an Industrial Action under the Union Act and

Interference with Business under the Criminal Act

As seen earlier, one of the most common penalties imposed on an industrial action in
Korea involves "interference with business" as stipulated by the Criminal Act. The Union
Act defines an industrial action as "the action taken by the parties in the labour relations,
such as strike, slowdown or lockout, with the intention to achieve their goal as well as to
interrupt the normal operation of business" (Article 2.5). In the meantime, Article 314.1 of
the Criminal Act stipulates that "anyone who hinders business with threat or force" will be
punished for interfering with business. Conceptually, the industrial action in the Union Act
is almost completely in line with the elements that constitute the penalty for interfering
with business, except that the term "threat or force" is open to interpretation. The Supreme
Court upholds the view that "an industrial action is an action where workers unite to
apply pressure on the employer and by nature it includes an element of business
interference by the usage of threat or force"19. Because an industrial action creates friction
that accompanies the conflict between labour and management, it comes with some level
of threat, force and physical confrontation. In Korea where the confrontation between
labour and management takes place at the individual corporate level, one of the most
widely employed methods is workplace occupation, used to directly hinder the exercise of
the employer rights.2®) For this reason, most industrial actions, regardless of what the
individual union members and executives do specifically, are punished for interfering with
business. Ironically, an industrial action on one hand is a basic right guaranteed by the
Constitution while on the other hand it is classified as a crime under the Criminal Act.
The legal reasoning used to help resolve such irony from a juridical approach is the
justifiability of an industrial action as mentioned earlier; only when an industrial action as
a whole is justifiable can its illegality be denied and can the union avoid penalty for
interfering with business. Unusual though it may be, law and order in Korea can deal out
sentences to individuals based on the comprehensive evaluation on the illegality of an

industrial action as a whole, no matter what such individuals have or have not specifically

19) Supreme Court of Korea ruling: 1991.1.29, 90D02852; 1991.4.23, 90D02771, etc.

20) Workplace occupation has become one of the preferred methods of dispute as a direct result of
the oppressive policy and labour control by the state. The new military administration had risen
to power after a coup d'état and revised the Labour Dispute Adjustment Act in 1980. This Act
prohibited all kinds of dispute outside the place of work for fear that the strike staged by
workers could have a serious impact on the political community.
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done. As a result, a simple refusal to provide labour collectively constitutes as an offence

of interfering with business.

(2) Decision by the Constitutional Court on the Offence of Interference with

Business and Anti-Strike Law

Criminal immunity from the potential penalty accompanied by the exercise of the right
to strike indicates that one is free from the state's authority to administer punishments. As
can be seen in the history of how the right to strike was established, the state has the
authority to impose penalties based on various grounds, from the direct prohibition of the
right to organise to the violation of the employment contract or the law of conspiracy
under common law. The ability to grant criminal immunity is also the ability to deny it.
It is rarely the case that a penalty is imposed on a strike, unless there is violence,
destruction or use of force. In this regard, it is anachronistic that the Constitution Court
decided?D) that it is constitutional to view a simple refusal to provide labour as interfering
with business.

The logic of the Constitution Court - as to how the Criminal Act of Korea defines
interference with business and how it is applied to a strike - is reflective of the logic
from past times when the right to organise was prohibited, before the doctrine of criminal
immunity was set in place. The similarities are: (D the fact that the types of unlawful
industrial action that constitute an interference with business are not specified or targeted
but comprehensive and extensive; (@ the logic that an industrial action is in principle
unlawful but could be allowed to a limited extent only when it meets certain requirements;
@ the logic that criminal liability is inevitable for the union or its members that lead the
unlawful industrial action as they do not have the ability to compensate for damages
incurred by the employer; @ the interpretation that the abstract idea of risk from
interference with business is sufficient without the completion of the actual resulting
action; and (® the fact that, while interference with business does not target an industrial
action alone, its main target is indeed the industrial action in general, to regulate and
control labour disputes comprehensively in the legislative process and during the actual
application of the provision. Considering that the right to strike was established by

eliminating the aforementioned elements, it cannot be said that the view that strikes

21) Constitution Court of Korea decision 1998.7.16, 97HeonBa23.
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interfere with business or the Constitutional Court's logic are pursuant to the universally
accepted doctrine of criminal immunity. These provisions that comprehensively define an
industrial action as a crime cannot coexist alongside criminal immunity that assumes the

right to industrial action by workers is guaranteed by the Constitution.

(3) Minor Changes to the Constitutional Court and the Supreme Court with
Respect to the Decision on the Legality of Industrial Action

The interference with business clause broadly defines industrial action in principle and
recognises the legality of industrial action only partially and in a limited scope; it is thus
incompatible with the Constitution that guarantees basic labour rights. The Constitutional
Court had not attached much attention to the matter until recently, when it expressed its
somewhat critical opinion on the existing legal precedents set forth by the Supreme court
and decided that the protected scope of the right to collective action shall not be reduced
inordinately22). Following this, the Supreme Court also changed its former stance in some
measure, stating that "a strike cannot be seen to be interfering with business at all times,
and only when it is staged at a time unforeseeable by the employer, causing serious
damage/loss or confusion to the operations of the employer, and is deemed to potentially
suppress or confuse the free will of the employer on business continuity, in light of the
surrounding circumstances, can the collective refusal to provide labour be considered a
threat or use of force and therefore as having interfered with business."23)

With respect to the implications of this ruling, the academic community has been riven
by controversy. Some say it puts a stop to the existing practice of imposing penalty, while
others disagree. However, an industrial action usually accompanies a strike, picketing,
workplace occupation or other tactics that involve the element of threat or force. It would
be very unrealistic to only refuse to provide labour without suppressing or confusing the
employer simply to avoid interfering with business and its penalty. Furthermore, the clause
"potentially suppress or confuse the free will of the employer on business continuity"
indicates the basis for determining legality is subjective to the opinion of the employer,
which could be ambiguous and abstract at best. In order for a strike to be recognised

lawful, it must meet all the complicated requirements - parties, purpose, procedure, etc. -

22) Constitution Court of Korea decision 2010.4.29, 2009HeonBal68.
23) Supreme Court of Korea ruling: 2011.3.17, 2007D0482.
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of the Union Act which leaves room for great potential penalty in the case that the
employer decides that it could not foresee the industrial action. It leaves much room for
arbitrary execution of the law by both prosecutors and the police. In fact, even a peaceful
strike has been found unlawful because the employer could not foresee that the union
would violate the no-strike clause during the period of arbitration by authority. In recent
lower instances however, this ruling was interpreted proactively and some industrial actions
were not found to have interfered with business?4). Even so, it is not clear whether such

could be settled as an ordinary occurrence.

2. Liable Party

(1) Liability of Union and Non-Union Members

It is only right that the individual who participates in an industrial action that involves
violence or destruction be subject to criminal liability for his/her offences. However, to
apply the interference with business clause is to disregard the principles of having
individuals take liability for their own actions as defined under the Criminal Act, by
forcing the participants to be criminally liable for the actions taken by other individuals,
regardless of what each participant has done. The penal provisions in the Union Act also
accept this broad understanding of industrial action and apply joint responsibility to
individual union members. It is questionable whether the penal provisions of the Union
Act are applicable when a non-union member who is not the parties of the dispute as
defined by the Union Act violates the Union Act by participating in the strike, but it is

very unlikely that the liability from interfering with business is avoidable.

(2) Liability of the Union

In the realm of civil liability, organisational liability of the union is recognised whereas
with criminal liability, organisational liability - a natural consequence of the doctrine of
nulla poena sine lege - is not, unless there are special relevant provisions. This implies
that the union is not to be held liable for interfering with business or criminal offense.
However, according to the Union Act, criminal liability of the union is defined rather

broadly. The Union Act imposes joint penalty: "If and when the representative of a legal

24) Seoul South District Court ruling: 2014.6.19., 2013GoDan2882.
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entity or group, or the employee other than the agent/employer of the legal
entity/group/individual commits violations as specified in Article 88 or Article 93 with
regard to the work of the legal entity/group/individual, the very person as well as the
legal entity/group/individual shall be subject to the fine as set forth in the relevant
provisions" (Article 94). Articles 88 to 93 enumerates the penal provisions on all
prohibited actions set forth by the Union Act; in the end, the union may be fined for the
violation of the duty to prohibit by the union executives or members related to an

industrial action.

(3) Liability of Union Officials

Because criminal liability should be liability applied to an act, a union executive should
not be held liable separately for the consequences of unlawful industrial action only for
the fact he/she holds the position and title of executive. Unless it is stated otherwise by
the law, union executives do not take special responsibility. It is also against the principle
of individual liability to specially require union executives to prevent any unlawful
industrial action. As such, a union executive can only be liable as an accomplice, solicitor
or facilitator pursuant to the general principle of the Criminal Act, as per the
circumstances of the unlawful industrial action and the degree to which it is committed.
Precedent however has determined the legality of this situation by assuming a loose
understanding of the industrial action and has held that adopting resolutions or giving
instructions for unlawful action is equivalent to being an accomplice to interrupting
business.25) This clearly shows how broadly the business interference clause applies and

how far it can be stretched to restrict industrial action.

3. Sub-conclusion

Concerning industrial action and criminal liability, it is necessary to determine the
legality of the industrial action by examining the types of action taken by the individual
participant and by associating the specific elements that constitute an offence and that can
be protected by the law. The dispute can be composed of various and complex types of

actions, and it is not reasonable to rule all of them lawful or unlawful uniformly. Under

25 The Supreme Court of Korea ruling: 1992.11.10, 92Dol315.
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the Union Act, the concept of industrial action was formulated for the sole purpose of
prohibition, restriction or mediation/arbitration by the state. An industrial action in violation
of the Union Act cannot be treated solely as a criminal offence simply because it violates
the Union Act without taking it into consideration other labour laws. As long as the right
to strike is guaranteed by the Constitution, criminal offences are incompatible and do not
apply, and criminal liability will have to be determined on a case-by-case basis, limited to
those cases where an industrial action cannot be considered an exercise of the right to
strike.

From a legislative perspective, the ultimate solution would be to remove this broad
definition of offence - for instance, the clause on interference with business by threat or
use of force, which can never be compatible with the right to strike, both historically and
logically - from the penal code or at least stipulate in the Union Act that such offence is
not be applicable to industrial action. Furthermore, the penal provisions in the Union Act
can also be removed in light of the principle of collective autonomy and thus industrial
relations can be left in the hands of the involved parties. As for anything that is not in
compliance during an industrial action, it would be ideal to address such, pursuant to the

general penal code.

IV. Civil Liability

1. Severe Limitation in the Scope of Lawful Industrial Action

Under the Korean Civil Act, the scope in which an action is deemed unlawful is quite
extensive. In determining the legality of an industrial action, it is vital to consider the
spirit of the labour law or specific nature of an industrial action; otherwise, it becomes
virtually impossible to exercise one's right to strike because the assumption is that
industrial action by nature causes harm to the employer. Nonetheless, current labour
provisions and regulations as well as the courts do not take such notion into account.

With regard to the scope of civil immunity, the Supreme Court has ruled that civil
immunity "shall be interpreted such that the loss exempt from the civil liability in
damages is confined to the loss incurred by justifiable industrial action. Any industrial

action that is not justifiable is deemed unlawful, and any employer that has suffered loss
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due to such action may make a claim for damages against the trade union or workers."26)
While Article 3 of the Union Act only states "the industrial action... by this law,"
justifiability requirements that are not included in the Union Act are laid down as the
grounds for immunity. The logic herein is the justifiability of an industrial action
determines immunity; if an industrial action cannot be justified, it will immediately be
deemed unlawful. So far however in cases against unlawful acts, the Supreme Court has
not explicitly specified what constitutes as justifiable, most likely due to the fact that most
industrial actions are prohibited by the Criminal Act and the Union Act and that it has
not been necessary to argue for the illegality of an industrial action under the Civil Act.
It was only recently that the Supreme Court began to view justifiability as a reason to
deny illegality under the Civil Act and to use the same basis used in criminal cases. In
other words, the Court ruled that "in order for an industrial action to be justifiable, the
parties should be able to act as the legitimate parties in collective bargaining; the purpose
should be justifiable, to maintain or improve the working conditions as discussed in
collective bargaining; the timing and procedures should be justifiable and pursuant to
regulations and the law; and the methods should be within socially acceptable and
justifiable boundaries, without the use of violence, destruction or such."??) As a result, an
industrial action that is protected by immunity from damages liability is limited to those
that are only justified in their entity, purpose, procedure, means and methods - the same
as with criminal immunity.

In relation to civil immunity, legal precedents do not distinguish the justifiability
requirements for an industrial action under the Civil Act from those under the Criminal
Act. While there have been some efforts to limit criminal liability by restricting the
interpretation of threat or force before applying the interference with business clause to a
peaceful strike, there have been no such efforts with civil liability. Scores of restrictive
and prohibitive provisions in the Union Act with regard to the entity, purpose, procedure,
means and methods of an industrial action severely reduce the scope of lawful industrial
action that can be protected by civil immunity. In determining the legality of an industrial
act under the Civil Act, it is necessary to shed light on the logic behind the restrictions
in the right to strike as well as the legal protection guaranteed accordingly, and the

relevance to the loss suffered by the employer. However, the Court has decided that an

26) Supreme Court of Korea ruling: 1994.3.25, 93Da32828, 32835.
27) Supreme Court of Korea ruling: 2011.3.24, 2009Da29366.
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industrial action is uniformly unlawful when it breaches the relevant prohibitive and
restrictive provisions.28) The Court should thoroughly examine the nature of relevant
provisions and determine whether an industrial action is unlawful in relation with the legal
rights of the victim, but the Court has ruled it unlawful to violate the prohibitive and
restrictive provisions that are policy/technology-oriented in their nature and have other
purposes, such as to protect the daily life of the public, thereby applying a severe
restriction on the right to strike to protect the interests of the employer.

This interpretation of the law which can be deemed as an infringement on the right to
strike by the Court leads to the same issues as found in criminal liability. The
Constitution explicitly states that the strike and other collective actions taken by workers
are guaranteed and lawful, but the Court's reasoning is just the opposite. The scope of the
actions protected by the law is very limited because the dispute is at its basis unlawful
but is protected by immunity only when it is found to be within a severely restricted
boundary. Thus even peaceful strike is exposed to extensive liability in damages. The
Court does not even inquire into the specific reasoning that makes an action of the parties
- the union, executives and members - involved in an industrial action unlawful. The
Court sees the whole process of labour dispute as a single act, determines its justifiability
and deals out joint responsibility for all losses incurred by the act to the involved parties,
simply on the basis of their involvement. The illegality of a specific action taken by the
parties to an industrial action, and the significance or proportionality between the unlawful
act and sanctions are rarely considered. This narrow interpretation of lawful industrial
action is what causes the frequent targeted dismissal of certain union executives/members

or retaliatory lawsuits, resulting in astronomical damages and provisional seizure of

property.

2. Liable Party

In Korea, the discussion on the relationship between industrial action and civil immunity
has focused largely on to whom the liability in damages is attributed. The liability of the
union is widely affirmed, perhaps with some differences with regard to legal reasoning.
This offers a marked contrast to the experiences in the West where much effort has been

made to deny collective liability in order to protect the union's finance and organisation.

28) Supreme Court of Korea ruling: 2011.3.24, 2009Da29366.
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(1) Trade Union

As an organisation, a trade union can be found to be solely liable for an unlawful act.
When union executives who can be viewed as the executive body of the union plan,
instruct, guide or lead the unlawful industrial action, the Court recognises that the union is
liable by analogy based on Article 35.1 of the Civil Act which enumerates the liability of
a legal entity for an unlawful act.29) However, an industrial action, even if it is by the
same organisation, can only be carried out by the direct and collective action of the
members, unlike other actions wherein the representative moves on behalf of the whole, as
in the transactions of a company or legal entity; in this context, the concept of agent or
representative is not the same as that under the Civil Act. They are both collective in
their nature, but the relationship of the union, union executives and members is not the
same as that of a general company or legal entity where a representative represents all or
has the responsibility to employ or supervise as does the employer. That being said, it is
not reasonable to opt for an analogical application of an unlawful act or to hold the
employer liable, even if the unlawful industrial action is carried out based on the decision
or instruction of the union organisation.

The union is also not liable for loss incurred accidentally by the abuse of the right to
strike during an industrial action. In principle, the right to strike is exercised by individual
participants, and having appealed to and persuaded the individuals to take part in an
industrial action alone cannot be the reason for the union to be responsible for the
unlawful act, which can include violence or destruction, conducted by the individuals. The
cause of the incurred loss is the unlawful act taken by the participant, not the appeal
made to them to participate in the industrial action; there is no relationship between the
loss and the act taken by the union.

The union is liable for an unlawful industrial action when the loss is incurred by the
unlawful act of an individual participant who has acted on proactive instruction from the
union. The union is held liable for the unlawful act if there the union's active involvement
has directly incurred loss, as with when the union instigates the participants to carry out
the acts that the individuals are responsible for and continually organise and lead unlawful
campaigns. In order for the union to be the liable entity, the act must be pursued by the

general assembly of the union or the unlawful resolution of a delegate meeting, or there

29) Supreme Court of Korea ruling: 1994.3.25, 93Da32828, 32835.
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should be a direct involvement of the union, such as unlawful acts committed by the

executive body.

(2) Union Executives

With respect to union representatives and executives, the Court upholds the view that
the act of union executives is in part considered an act of the union as an organisation as
well as in part an act of the individuals. Considering that an industrial action is in general
a collective protest wherein workers as a whole are organised to stop offering the labour
of the individual workers, the Court sees it reasonable that, aside from the liability of the
union, individual union executives who plan, instruct, guide or lead an unlawful industrial
action are also held liable.30) Accordingly, union executives are likely to be dismissed or
held liable for damages of astronomical figure, if the industrial action is proven to be
illegal. However, this is an excessive stretch of the liability. This broad emphasis on the
responsibility of union executives not only is a grave threat to the freedom of association
but also goes against the basic principles of union democracy founded on balanced equal
participation and operation. Within the structure of the Korean law, the right to strike is
guaranteed to individual workers, and the position as union executive does not confer the
authority on executives to represent workers participating in an industrial action nor does it
mandate executives in the least to take the responsibility for the consequences of an
unlawful act committed by participants. Whether it is an executive or simply a participant,
each individual is exercising his or her individual right to strike, and if the abuse of such
right results in an unlawful act, each responsible individual should be liable for the

specific act which he or she commits during the industrial action.

(3) Participating Union Member

In Korea, the Court in principle affirms individual liability for damages incurred by an
industrial action. By the general theory of civil jurisprudence, a responsible individual shall
be liable for the consequences of an unlawful act and the only issue is the extent to
which the individual's liability affects the group. Industrial action is conducted by a union
as a group as well as by all union members. If an industrial action is unlawful, all who

participates are responsible. Where an industrial action is not justifiable, it is an unlawful

30) Supreme Court of Korea ruling: 1994.3.25, 93Da32828, 32835.
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act jointly committed by all members who participate and the individuals are jointly liable
for the loss incurred by the industrial action, just as the union is. As this logic can lead
to harsh consequences to an individual, liability for an industrial action is divided and
applied to those who lead the organisation of the action and those who only participate
under instruction of the union, and the liability of the latter is denied. In light of an
industrial action that is collective in nature and in light of the right to organise guaranteed
by the Constitution, "an ordinary union member cannot be jointly liable for an unlawful
act alongside the union and executives only for refusing to provide labour under
instruction of the union, as requiring ordinary union members to determine the justifiability
of an industrial action on every account may infringe on their right to organise and as it
cannot be expected of ordinary union members to disobey the union or executives, even if
the justifiability of the industrial action is suspect. However, if there are compliance
requirements to be met upon refusing to provide labour in order to prevent the risk or
loss that could be incurred when labour is not provided due to the special nature of work
or process and if the loss is incurred or expanded because the worker stopped providing
labour in noncompliance, the worker, even if he or she is an ordinary union member, is
liable for damages for the loss incurred."3D)

The problem with the Court's approach of differentiating degree of liability based on the
extent of participation is that illegality of an act is not determined by an objective opinion
but by a subjective basis. This is to say that ordinary union members cannot be held
liable because the recognition of illegality and legal compliance cannot be expected. Even
so, it is not reasonable that the liability of those who lead the organisation of an
industrial action should be different from those who simply refuse to provide labour under
instruction from the union, even if individual responsibility for an unlawful industrial
action is confirmed. Of course the recognition of illegality and expectation for legal
compliance may be the grounds on which intent and negligence constitute an unlawful act
or allow for liability to be denied, but the logic that places a heavier weight on the
liability of union executives for their role in organising a collective action is to view
industrial action as unlawful fundamentally. The undue emphasis on the liability of union
executives is also against the policy of inclusion and equality of members. Both executives

and members who refuse to provide labour are simply exercising their right to strike, and

31) Supreme Court of Korea ruling: 2006.9.22, 2005Da30610.
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if the abuse of such leads to an unlawful consequence, each responsible party should be

liable for the unlawful act that they specifically commit.

3. Joint Liability for Damages That Is Retaliatory in Nature

The Court maintains that joint liability for damages caused by a jointly committed
unlawful act may also apply to industrial action. Once an industrial action is recognised as
unlawful, a trade union, executives and participating members are held jointly liable for
the total damages. Caution should be used because joint liability in collective labour
relations serves dual functions: damages and retaliatory sanction. Under the Civil Act, the
main purpose of recognising joint liability is to ensure compliance with obligations and to
fully protect the victim, but it can well be abused as a retaliatory sanction in collective
labour relations. That is, the employer can take advantage of the situation by choosing the
obligor to obtain concession from workers in their collective action in the future or it can
be used to circumvent the law for unfair labour practices for certain workers or the union
as a whole. However, the precedents do not take into account the potential conflict in the
collective relations. In fact, the Court decided that it was not an abuse of the right of the
employer to bring forth legal action and make a claim for damages against union members
- who filed a suit regarding the validity of the redundancy dismissal and thus still
remained in the employment relationship - involved in an unlawful industrial action, even
when the employer had not held the union and its executives who led such unlawful
dispute liable for damages.32) In some cases, employees were encouraged to stop working
and leave voluntarily on the condition that they are removed from the claim for damages.
Under such circumstances, simple participation, whether by the union or by individuals, in
an industrial action could endanger the very existence of the industrial action, frustrating
the union activities to an extreme degree.

Bearing in mind that the right to strike is a fundamental right of an individual worker,
it is imperative that the causation between an act and resulting loss be interpreted in the
most rigorous manner. Before holding the parties of an industrial action jointly liable, it
should be corroborated specifically as to how each individual has acted and how such
action has led to such a loss. No individual should be held jointly liable for all losses

incurred by an unlawful act, without examining and bringing to light in which unlawful

32) Supreme Court of Korea ruling: 2006. 9. 22, 2005Da30610.
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act the individual was specifically and directly involved.

4. Unlimited Damages

There is no defined limit to the extent of damages in loss incurred by an unlawful
industrial action. The Court does not distinguish an industrial action that is unlawful in its
entirety from an industrial action in which constituting individual means or procedures are
individually unlawful; instead, the Court decides whether an industrial action is unlawful or
not and recognises liability for damages for all losses relevant to the industrial action. The
loss of the employer highest in amount is revenue loss from the stoppage of production.
The Court recognises liability for damages for revenue loss caused by a simple refusal to
provide labour, and the size of such damages is well beyond what the union or the
participants can handle. As of February 2014, the amount of the lawsuits brought against
unions and executives by employers for being involved in unlawful industrial actions totals
at 169.16 billion KRW. Of this, provisional seizure amounts to 18.28 billion KRW. Three
trade unions were asked to pay more than 30 billion KRW each (refer to the table
below). In case of the railway strike in 2007, a 4-day strike was recognised by the Court
to have caused a loss of 7 billion KRW (60% of the total confirmed loss of 11.6 billion
KRW as the employer was also held accountable for some part of the overall loss). Of
course these workplaces were grand in size, but even so, it can be seen that such
overwhelming amount seized or claimed against the unions and executives serves as an
effective way to incapacitate workers and their will to exercise their right to strike.

Unless it is proven to be an abuse of the right to strike because the strike itself is
prohibited or the purpose of the strike is unlawful, revenue loss caused by collective
refusal to provide labour and the consequential stoppage of work should not be included
in the scope of the damages. From the perspective of the employer, which is also party to
the direct conflict with labour, sales revenue comes from the mutual cooperation of the
employer and workers - a combination of capital and labour - via the legal medium that
is the employment contract. The fact that the workers did not provide their cooperation
collectively cannot be seen as nonperformance or as unlawful breach and wrongdoing. That
this very collective refusal to provide cooperation is a guaranteed right is a key to the
right to strike, one of the core rights upheld by modern law and order. Furthermore,

seeing an industrial action as an organised and collective act that harms the right to
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<Table> Claims for Damages and Provisional Seizure at Korea Confederation of Trade

Unions Workplaces as of March 2014

Damages Claim
Change of Reason
for the Claim and
Workplace Amount in KRW Inclusive of tllle Provisional Seizure
Amount Recognised
for Cost of
Proceedings
Ssangyong Motors 30.2 billion 15.815 billion 2.89 billion
KEC Branch 30 billion 15.65 billion 50 million
Hanjin Heavy Industry 15.81 billion 15.81 billion -
Korean Railway Workers' Union 31.32 billion 22.7 billion 11.6 billion
MBC 19.51 billion 19.51 billion 2.2 billion
Yoosung 5.75 billion 1.34 billion -
Ulsan Casual Woﬁstr(s)rBranch, Hyundai 2256 billion 2256 billion )
Asan Imemﬁ;jﬁ;’ﬁﬁf“ Branch, 1 &7 billion 1,67 billion 40 million
feonju Casual W?\iﬁi Branch, Hyundai| ) o iion 2.56 billion 50 million
3M Korea 260 million 495 million 47 million
Valeo Mando 2.65 billion 10.8 million -
Sangsin Brake 1 billion 1.1 billion 410 million
Mando Branch 3 billion 3 billion -
DKC Branch 2.6 billion 2.6 billion 1 billion
Bosch Electrical Devices 210 million 210 million -
Continental 30 million 30 million -
Kia Motor Branch 33 million 33 million -
Total 169.16 billion 125.09 billion 18.28 billion

Source: Korea Confederation of Trade Unions Policy Report "Demands of Korea Confederation of
Trade Unions and Challenges, 2014, (April 2014)
conduct business is not in accordance with the legal system where the right to strike has
been already established as a constitutional right. The strike itself is an expression of the
workers' freedom to dispose of their own labour as they see fit. It does not infringe on
the employer's property rights; it only partially restricts the effect of the property right
which might have been ensured by labour, by refusing to be used to the effect of earning
revenues. Therefore employer revenue cannot be something that is protected over other

basic rights guaranteed by the law, at least with regard to the strike. The revenue loss is
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a loss that has to be borne, as the strike is a guaranteed right. On their part, the
employer has no choice but to negotiate in order to reduce revenue loss. However it can
be maintained a breach of the right of business if the right to strike is abused (i.e., a
threat to the very presence of the business from the direct harm to personal or property
rights via violence or destruction or interference with transactions of the parties that are

not directly involved in the dispute, such as the non-participant or the employer's partner).

V. Disciplinary Liability

1. Legal Grounds for Disciplinary Action

In Korea, there are no legal provisions that explicitly acknowledge disciplinary action
against workers. On the contrary, the law strictly limits dismissal, suspension and other
disciplinary actions without a justifiable cause (Article 23.1, Labour Standards Act). If a
pay cut is to be set, it cannot, within a single cut, be greater than half of the daily
portion of the average wage and the total amount of the pay cut cannot exceed a tenth of
the total amount of the paid period (Article 95). This limit however can be interpreted to
the contrary and become even broader. The Court sees that the employer's disciplinary
action is inevitable in establishing and maintaining corporate order and recognises the
necessity of it. While it is not viewed as a proactive right, it is rather freely considered
and applied, as long as it does not violate higher laws, collective agreements or such. The
required conditions are minimal, that the rules of employment, although written by the
employer at his or her discretion, must be met with compliance.33) As to the types of
disciplinary action, it is up to the one who deals out the action to decide what and how,
but it may be made null and void if the action is substantially unreasonable and socially
unacceptable and therefore regarded as an abuse of authority.34) Concerning dismissal, the
most serious of all disciplinary actions, the Court has stated that it is only "justifiable

when it is recognised and socially acceptable that the worker is liable for preventing the

33) Supreme Court of Korea ruling: 1999.3.26, 98Du4672; Supreme Court of Korea ruling: 2000.9.29,
99Du10902.

34) Supreme Court of Korea ruling: 2000.10.13, 98Du8858, Supreme Court of Korea ruling:
2002.9.24, 2002Du4860.
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continuation of the employment relationship."35) Of course, even in a situation where there
is no clause whatsoever in the rules of employment that would allow disciplinary action
against the worker for involvement in an industrial action, such action can be deemed
lawful if there is justifiable cause. This is passive in a sense as it means that the rules of
employment for the reason of bringing forth disciplinary action and its procedure make the

employer legally bound by the rules that it has set forth.

2. Industrial action and Disciplinary Action

When an industrial action surpasses legal boundaries, disciplinary action is recognised as
justifiable with almost no exception. In an unjustified strike36) or unlawful industrial actio
n37), even if it is peaceful and workers only refuse to provide labour, workers will be
treated as having been absent without leave or having disrupted the workplace order in
accordance with the rules of employment, in which case the act is seen to have caused a
serious problem to the operation of the company and therefore becomes a justifiable cause
for dismissal. Furthermore, there was a case in which workers sought to collectively reject
the employer's request for overtime work or for holiday work, to which the workers were
not bound by law to accept. This act was seen as an industrial action; the Court saw that
it interfered with the employer's work and ruled that disciplinary dismissal was valid.33) In
another case, it was ruled that, regardless of justifiability, engaging in an industrial action
outside the workplace in violation of the labour relations act could lead to a negative
view of the employer's public image and to damage to the employer's reputation and
therefore could be cause for dismissal.39)

Under current law, all industrial actions, including peaceful strike, in their concept and
definition, cannot but interfere with business and disrupt workplace order, and it could
well be cause for disciplinary action if it does not pass the stringently narrow test of
legality. An industrial action is the exercise of the worker's constitutional right and thus

the basis upon which disciplinary action is dealt out is naturally lost when the ordinary

35) Supreme Court of Korea ruling: 2003.7.8, 2001Du8018.

36) National labour Relations Commission retrial: 1995.1.18, 94BuHae301.

37) Supreme Court of Korea ruling: 1992.9.22, 91Da4317; Supreme Court of Korea ruling: 1993.11.9,
92Da46943.

38) Supreme Court of Korea ruling: 1992.9.25, 92Dal8542.

39) Supreme Court of Korea ruling: 1995.3.28, 94Da45175.
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course of labour relations is suspended. Nevertheless, the courts have not held such views.
Unless a specific act of a worker during an industrial action is outside the boundaries of
the right to strike and constitutes a separate cause for liability, it cannot be the reason for
disciplinary action. Furthermore, disciplinary action is brought on by the act attributable to
an individual worker; maintaining that an industrial action is unlawful in its entirety and
holding all workers collectively liable defies the principle of holding individuals liable for
individual actions. Targeted dismissal, which usually aims at union executives, is retaliatory

in its nature and is not compatible with the Constitution that guarantees the right to strike.

VI. In Place of a Conclusion

The reasons that it is difficult to see reasonable law and order with regard to industrial
action and liability are varied: numerous provisions that restrict and prohibit industrial
action, established under policies which sought to control labour for a prolonged time in
the past; a negative social awareness of the three fundamental labour rights and court
precedents grounded on such perception; and the unique organisational structure of
enterprise-based unions in Korea. If there is no extensive and close examination of the
fundamental causes, then endless detention, search, dismissal, exorbitant damages and
provisional seizure will continue as they do today. Before further progress can be made, it
is critical to understand that there will be no law and order unless the state can escape
the dark history in which unions were oppressed.

In most countries nowadays, collective labour relations are left to be resolved by the
labour and management; even when there are regulations, they mostly address issues to
prevent unfair labour practice that might infringe on the workers' right to organise. Korean
labour law is far from such. The current law is filled with restrictive and punitive
provisions, and most of them target workers and trade unions, defying the purpose of
legislation - to guarantee the three fundamental labour rights. No matter how peaceful a
strike may be, those who are involved could be punished for interfering with business
under the Criminal Act or be subject to a claim for damages on the grounds that the
purpose, means and procedures of the industrial action are not compliant with established

provisions. The reality in Korea is that a lawful strike is near impossible. The point here



Industrial Action and Liability in Korea / Kyung Bae Cho 339

is not that workers engage in illegal strikes but that a strike itself is made and seen
unlawful by definition. For this reason, it would be better to describe the current labour
law as a law made convenient for the state in making organised actions illegal and
preventing them before they even begin, rather than as labour law in a genuine sense,
which guarantees the workers' right to organise. The restrictive provisions of the Criminal
Act and other labour related laws in turn have an absolute impact on the judges in their
ruling of the legality of industrial action, especially in the lawsuits surrounding a strike
and liability in damages. Above all, the most urgent challenge is to remove the various
punitive provisions which exist in the Union Act that serve as the major basis on which
the legality of an industrial action is determined and to ensure that the interference with
business clause in the Criminal Act is not applied to an industrial action. In closing, it
should be rightly emphasized that the labour law needs complete and extensive
restructuring, to doubly ensure that industrial action by workers is a lawful right in

application as well as in principle.
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Reference: Comparison of Penalties with Regard to Industrial Action

Trade Union and Labour Relations Adjustment Act

Relevant Clause

Prohibition

Article 41.2

(Restriction on  and

Prohibition of Industrial

An industrial action by workers who are engaged in
major defence businesses subject to the Defence

Acquisition Program Act; , involved in electricity,

Penalty
Up to 5 years in
prison (with penal

labour), or up to 50

Action) water or in the production of defence goods million KRW in fines
Article 37.2
(Basic  Principles  of|Any industrial action that is not led by a trade union

Industrial Action)

Article 38.1
(Guidance and

Responsibility of Trade

An industrial action conducted by way of obstructing
or interrupting normal services by individuals who are

not related to the dispute or wish to provide labour;

use of violence or threat as a way to induce
Unions)

individuals to participate in industrial action

An industrial action that involves violence,
Article 42.1

destruction, or occupation of facilities related to

(Prohibition of Acts of]

Violence)

production or other important businesses or such

equivalent facilities

Article 42-2.2

Up to 3 years in

prison (with penal
labour), or up to 30

million KRW in fines

(Restrictions on|An industrial action that stops, discontinues or

Industrial ~ Action  in|obstructs proper maintenance and operation of]

Minimum Services to|minimum essential services

Be Maintained)

Article 44.2

(Prohibition of|An industrial action with an intent to demand the

Demands for Wage|payment of wage during the period of industrial Up to 2 years in
Payment during|action prison  (with penal
IArli'i'lcSltem};7ACtlon) labour), or up to 20
(Suspension oflAn industrial action after the announcement of million KRW in fines

Industrial Action during

Emergency Adjustment)

emergency adjustment

Article 38.2
(Guidance and
Responsibility of Trade

Union)

Nonperformance of the duty to prevent damage to

operational equipments or prevent impairment or

deterioration of raw materials or manufactured goods

during a period of industrial action

Article 41.1

(Restriction on  and

An industrial action that is not held by a vote by a

majority of its union members via direct, secret, and
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Prohibition of Industrial

Action)

unsigned ballot

Article 42.2

(Prohibition of Acts of]

An industrial action that stops, suspends, or interrupts

the normal maintenance and operation of safety and

Violence) security facilities of a workplace
Article 45.2
An industrial action that has not undergone mediation
(Mediation before
] ) procedures
Industrial Action)
Article 63 ) ) ) ) o
An industrial action occurring within 15 days from
(Prohibition of]

Industrial Action during

Arbitration)

the date when labour disputes have been referred to

arbitration

Article 43.1
(Restriction on Hiring

by employer)

A employer that hires persons who are not related to
their business operations, or use replacements during a
period of industrial action so as to continue work

which has been stopped by an industrial action

Article 43.2
(Restriction on Hiring

by employer)

A employer that contracts or subcontracts out work
which has been suspended due to the industrial action

during a period of industrial action

Article 43.4
(Restriction on Hiring

by employer)

The union and the employer must consider the
percentage of the union members who are in the
minimum essential services sector if there are two or
more unions that such workers in the aforementioned
sector joined. It is prohibited from violating this

clause

Article 46.1
(Requirements for

Lockout of Workplace)

Lockout before the trade wunion commences an

industrial action

Up to one year in
prison (with penal
labour), or up to 10

million KRW in fines

Article 24.5

An industrial action held to demand the payment of]
(Full-time Official of]

wages
Trade Union)
Article 31.1|Violation of the provisions on industrial action in the
(Establishment of|collective  bargaining agreement that has been

Collective Agreements)

concluded

Up
KRW in fines

to 10 million

Criminal Act

Relevant Clause

Prohibition

Penalty

Article 307.1

(Defamation)

A person who defames another by publicly alleging

facts

Up to 2 years in prison
(with or without penal
to 5

labour), or up
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million KRW in fines

Article 307.2

(Defamation)

A person who defames another by publicly alleging

false facts

Up to 5 years in

prison (with penal

labour), to 10

up
years of suspension
of license, or up to

KRW 10 million in

Article 311
(Insult)

A person who publicly insults another

fine
Up to a year in
prison (with or

without penal labour),
or up to 2 million

KRW in fines

Article 314.1

(Interference

Business)

with

A person who interferes with the business of another by

threat of force

Up to 5 years in

prison (with penal
labour), or up to 15

million KRW in fines

Article 319.1

(Intrusion
Habitation)

upon

A person who intrudes upon one's residence, structure

under management, ship, airplane or occupied room

Up to 3 years in

prison (with penal
labour), or up to 5

million KRW in fines

Article 319.2

(Refusal to Leave)

A person who refuses to leave such a place upon

demand as specified in the preceding paragraph

Up to 3 years in

prison (with penal
labour), or up to 5

million KRW in fines

Article 320

A person who commits the crimes of the preceding

Up to 5 years in

(Special Intrusion upon|Atticle through the threat of collective force, or by|prison (with penal
Human Habitation) carrying a dangerous weapon labour)
State Public Official Act
Relevant Clause Prohibition Penalty

Article 66.1
(Prohibition

Collective Action)

of]

Except for the public officials who are engaged in

work, the officials shall not be involved in a

collective action or labour campaign for purposes

other than official work

Up to one year in
prison (with penal
labour), or up to 5

million KRW in fines

Local Public Official Act

Relevant Clause

Prohibition

Penalty

Article 58
(Prohibition

Collective Action)

of]

Except for the public officials who are engaged in

work, the officials shall not be involved in a

collective action or labour campaign for purposes

Up to one year in
prison (with penal

labour), or up to 5
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‘other than official work

‘million KRW in fines

Act on the Establishment and Operation, Etc., of Public Officials' Trade Union

Relevant Clause

Prohibition

Penalty

Article 11
(Prohibition

Industrial Action)

of]

A trade union and its members shall not take any

action, including strikes, slowdowns and other

activities undermining normal business operation

prison

Up to 5 years in

(with  penal

labour), or up to 50
million KRW in fines

Private School Act

Relevant Clause

Prohibition

Penalty

Atrticle 55.1
(Duties)

The provisions concerning the duties of the teachers
of national and public schools shall apply mutatis
mutandis to the duties of the teachers of private

schools

Up

prison

to a year in

(with  penal

labour), or up to 5

million KRW in fines

Act on the Establishment, Operation, Etc., of Trade Unions for Teachers

Relevant Clause

Prohibition

Penalty

Article 8

(Prohibition of Industrial
Action)

A trade union and its members shall be prohibited from

taking any industrial action, including strikes, slowdowns

Up to 5 years in
prison (with penal

labour), or up to 50

or other activities that hinders normal business operation|million ~KRW in
fines
Police Assigned for Special Guard Act
Relevant Clause Prohibition Penalty

Up to one year in

Article 5.4
The duties of the police officer assigned as s special|prison (with penal
(Prohibition  of  the
guard shall be pursuant to Article 66.1 of the State|labour), or up to 2
Abuse of Authority,
Public Officials Act million KRW in
Etc.)
fines
Security Services Industry Act
Relevant Clause Prohibition Penalty
Up to a year in

Article 15.3

Special security guards shall be prohibited from taking

any industrial action, including strike and slowdown,

prison (with penal

labour), or up to 10

that hinders normal operation of the security service |million KRW in
fines
Seafarers Act
Relevant Clause Prohibition Penalty
Where a ship falls under any of the following|l. The entity that
Article 25 subparagraphs, no seafarer shall take action in labour|orchestrated or led

(Restrictions on Actions

in Labour Dispute)

dispute concerning seafarer labour relations:

1. Where a ship is in a foreign port;

2. Where a passenger ship is sailing with passengers

up

prison

the industrial action:

to 3 years in

(with  penal
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onboard;

3. Where a ship for exclusive transport of dangerous
articles is sailing, the dangerous articles of which are
prescribed by kind by the Ordinance of the Ministry
of Land, Transport and Maritime Affairs;

4. Where a ship is sailing under the command of]
steering by the captain, etc. pursuant to Article 9;

5. Where a fishing vessel is conducting a series of]
fishing operations, from the time it casts fishing
implements in a fishing ground until the time it
completes freezing and other treatments;

6. Where other action in a labour dispute concerning
the seafarer labour relations is apt to do remarkable

harm to the security of human lives or a ship

labour)

2. The entity that
instigated or actively
participated in  the
conspiracy of  the
dispute: up to one
year in prison (with
penal labour), or up
to 10 million KRW

in fine
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“Industrial Action and Liability in Korea”

Hyeok GWON (Pusan National University Law School)

1. Duty to report the formation of a trade union

0o You mentioned in your presentation that trade unions are required to obtain
permission for formation. In respect to the trade unions outside the legal boundary
according to legal principles, this system of granting permission to a trade union does not
seem to be a problem itself. I want to hear your ideas as to how this reporting system

should be improved.

2. Criminal offence: involvement in industrial action

(1) Changes in the legal principles of criminal liability for industrial action

o With regard to the offence of interfering with business, Article 314.1 of the Criminal
Act stipulates that any act that obstructs business with the use of threat or force is a
criminal offence and is therefore punishable. According to Article 2.6 of the Trade Union
and Labour Relations Adjustment Act, a labour dispute is an act obstructing normal
operation of business by the parties of the labour relations with the intent of having their

demands met.

o In the past, Korean law had applied a cursory standard and an offence of interfering
with business to many trade unions and their members. If a dispute was deemed unlawful,
the person at fault was punished for interfering with business as per the Criminal Act.
Concerning this, there have been criticisms within Korea that such a simple and effortless
application of the law is excessively perfunctory. The voices argued that the offence of
interfering with business can only be recognized when the action of a trade union or its

members is deemed violent or destructive, not simply an extension of a dispute.
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o In response to these views, the Supreme Court of Korea gave a ruling that was more
stringent on what constitutes an offence of business interference on March 17, 2011.
According to the ruling, an offence of obstructing business can only be applied when an
action goes beyond the legal boundaries of industrial action and commits a serious
infringement as to preventing the user from operating its business (Supreme Court of
Korea ruling 2011.3.17. 2007D0482). This view by the Supreme Court in effect separate a
trade dispute from an offence of interfering with business under the Criminal Act, both
practically and legally. Such change is expected to contribute substantially to improving

the circumstances where the offence of business obstruction is applied to a trade dispute.

(2) A Need to Separate Trade Dispute from Violence

o It cannot be denied that trade disputes in Korea are rather violent in some respect
and there is a room for improvement in this regard. No trade dispute can justify violence.
It is the same for the user as well. The first and foremost task for both labour and

management would be to create an order of peace.

3. Justifiability of Objective

o One of the recent issues concerning the illegality of a trade dispute is whether it is

unlawful to take action against management decisions such as redundancy dismissals.

o In principle, a trade union cannot call an industrial action against management

decisions.

o However, it cannot be denied that failure to disclose management information as well
as rigidity and closed-mindedness in labour relations have resulted in labour conflict when

it comes to management issues (i.e., redundancy dismissal).

o In fact, redundancy dismissal, merger and other changes to corporate structure cause a
fundamental change in working conditions. With that in mind, management decisions
cannot be deemed to belong only to the realm of a user or employer. Information must
be made transparent to the workers so they have greater awareness of their working

conditions.
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o It is therefore of utmost importance to adopt and/or reshuffle a system where the
management shares management information with labour or encourages labour to take part
in management to a reasonable degree. This would mean a revision of the Act on the

Promotion of Worker Participation and Cooperation.

o It is believed that a system that encourages labour to participate in management
cannot be properly supported and that such a system would naturally lead to unnecessary

conflict and trade dispute regarding management decisions.

4. Reviewing the significance of the illegality of trade dispute

o One of the greatest aspects of the legal analysis of trade dispute is the potential
immunity from civil and criminal liability. This also means that as long as an act of
interfering with business or non-performance of obligation is not construed as a trade
dispute, civil and/or criminal liability is unavoidable. Under current law, a trade dispute

that is ruled unlawful leads to civil and/or criminal liability.

o In determining the legitimacy of trade dispute, criteria such as procedure, entity and
purpose are considered, but these limited criteria leave room for ambiguity. Even experts
have varying views on the same matter. With that in mind, it cannot be expected of trade
unions or their individual members to determine if their action satisfies the criteria for
legitimacy and to accept liability when their decision is proven contrary to their belief.

This is tantamount to asking unions and members to become experts in law.

o Legislatively, it is necessary to ensure that the legitimacy of a trade dispute does not
directly lead to civil/criminal liability. For example, if a trade dispute is found to have
procedural faults, it does not have to lead immediately to civil/criminal liability, even

though the action is proven to be illegitimate.
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“Industrial Action and Liability in Korea”

Wolfgang Daubler (Bremen University)

It is quite difficult to evaluate the situation which exists in Korean collective labour
law. Professor Cho’s Report gives a comprising and highly interesting overview about all
the restrictions to the right of industrial action which legislator and courts have developed.
To change the situation, will be in the first line a social and not a legal problem. I
would, therefore, ask some questions.

Which is the relationship between the unions and the judges? Do union leaders or
unions lawyers know personally the judges deciding about collective labour law questions?
Are there sometimes conferences in which judges participate (normally without telling their
opinion, which is quite understandable)? Are there judges inclined more to the employers’
side and judges inclined more to the workers” side? Or does the upper class of society
decide about the living conditions of the lower classes?

Which is the relationship between legal scholars and judges? Is there a common culture
of discussion? Among professors and other legal scholars, can one find persons being
more on the side of the workers?

Is there among lawyers (including judges) and in the public opinion a position which
advocates a social partnership between capital and labour? Would it not be better to make
compromises instead of putting people into prison and provoking thus new conflicts?
Would it not be better for the productivity and the innovative forces of the economy to
recognize legitimate interests of the workers? In a lot of countries in Europe, especially in
the prosperous ones, the majority of employers are quite favourable to social partnership.

As to the legal questions, the report mentions “arbitrary interpretations”. Are there
examples one can give? Are there scientific reviews and congresses where this is
criticized?

Some improvements of the legal situation have been mentioned, e.g. the “arbitration by

authority” which has been abolished (page 2). Which were the conditions of such a
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measure? Can they be reproduced in other cases?

The report criticizes “the ignorance of international labour standards”. This is a
wide-spread phenomenon in many other countries, too. One can perhaps improve the
situation by giving much more information to the workers and the scientific community.
One should confront many times the employers and the government with the findings of
ILO and UN supervisory commissions.

The report mentions that industrial actions directed against corporate restructuring are
considered to be unlawful. Despite the fact, that in Germany the Federal Labour Court did
not decide the question, the German unions would never dare to organize a strike against
a relocation of a business. But in many cases they asked for a lot of compensation (e.g.
salary for three years) which would make the relocation economically uninteresting for the
employer. The Federal Labour Court has recognized the legality of such a demand. Could

a comparative way of acting be conceivable in Korea?
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“Industrial Action and Liability in Korea”, by Pr.
Kyuong-bae Cho

Emmanuel Dockés (University of Paris Ouest Nanterre la Défense)

This paper gives rise to two main reaction. The first one is about Korean Law. The

second one is about the Pr. Kyuong bae Cho critics on Korean Law.

1) On Korean Law.

It seems that Korean Law contradicts itself. In the one hand, the right to strike is
clearly guaranteed by Article 33.1 of the Constitution. In the other hand, the right to
strike is not guaranteed by case law, neither by the Constitutional Court of Korea, nor by
the Supreme Court of Korea.

Of course, in all legal systems, we know how much the interpretation may turn one
rule to an other. And formally, the right to strike is recognized by these Court. But, it
seems indeed, in this case, very formal. From an exterior point of view, the Korean Case
law seems hypocritical, as it seems quiet impossible to find any strike, in Korean law,
that is not at risk to be harshly punished, by criminal or civil liability. The 1990 Seoul
Metro Corporation Casel) is very clear on that. “The collective action is not punished only
if proved justifiable”. If the collective action is a right, it should be the other way round:
the collective action should never be punished, unless proved illegal. This case also asks
the strike to be “reasonable”. Such a concept used in such a context means that any strike
is under suspicion. As to go on strike is never an easy decision, it is never clearly
“reasonable”. Within its interpretation power, this case law enables any judge to forbid any
collective action. With these two examples, and many others, it seems clear that, in
Korean case law strike is, in principle, illegal. There is no right to strike in this context.

Simply collective action might become tolerated, under very restrictive conditions. Even

1) 1990.5.15, 90Do357
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worse, with the use of standard concepts, such as “reasonable” or “justifiable”, whether
this or this collective action might be tolerated seem unpredictable. To go on strike is, in
this legal context, to take great risks for the employees. The exercise a fundamental right
should be protected. In Korean Law, it puts oneself into great legal danger of civil or
criminal punishment.

The lack of respect of the right to strike in Korean Law creates some contradictions.

Democracy, opposed to tyranny, is a regime that intends to limit any kind of power.
The right to strike is a fundamental right in all democratic countries because it is a limit
to power, a countervailing power, opposed to the employer’s strength on the employees. It
means that the stronger the power is, the more the right to strike is needed. In Korean
law, in the opposite, the stronger the power is, the less the right to strike is legal: if the
strike is against “high level management decision”, the strike is illegal---2) With this
logic, the right to strike is not only denied in practise, it is denied in its ratio legis, in its

fundamental rationale.

2) On Pr. Kyuong bae Cho’s paper.

Pr. Kyuong bae Cho’s critics on Korean strike law are extremely convincing. The
strength of its rationale extends far beyond national or even continental boundaries. It
proves that despite very important differences between national legal systems, a common
view on fundamental human rights and on main legal reasoning is indeed possible, at least
at an academic level. It helps to be optimistic on the possibility to create a global law to

limit the dangers of the global economy.

2) Supreme Court of Korea ruling, 2003.12.26. 2001D03380.
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Industrial Action and Liability in Korea
A Response to Professor Kyuong-bae Cho

Keith Ewing (King's College London)

1. Professor Kyuong bae Cho has provided a very full and admirable account of the
law of industrial action in Korea. In the process he has highlighted a number of important

legal restrictions on the right of workers to take industrial action.

2. In addressing the questions raised by the Professor Kyuong bae Cho’s paper, it is
important to recall that Korea is a member of the International Labour Organisation and as
such is bound by the constitutional principle of freedom of association on which that

organization is based.

3. In addition, Korea has signed the ILO Declaration on Fundamental Principles and
Rights at Work, by which it undertakes to accept the four core ILO principles, including
the right to freedom of association. Korea has reinforced its commitment to this latter

principle in the free trade agreements with the US and EU respectively.

4. However, Korea has not ratified ILO Convention 87 (the Freedom of Association and
Right to Organise Convention, 1948). This is unusual, this Convention having been ratifies
by 153 countries. Korea has ratified only four of the eight so called fundamental

conventions.

e The CFA

5. Complaints that an ILO member state has failed to comply with freedom of
association obligations may be made to the tripartite Committee on Freedom of

Association. Ten complaints have been made by Korean trade unions against Korea since
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Korea became a member of the ILO in 1991.

6. These complaints raise a number of different questions relating to freedom of
association. Most of them are concerned to some extent with the restrictions on the right
to strike imposed by Korean law. The CFA has interpreted the constitutional principle

widely to include the right to strike.

7. In one case, which was referred to the Committee in 1993 relating mainly to
restrictions on strikes by teachers, the Committee said that

As regards the right of private and public school teachers to take collective action, the
Committee recalls that the right to strike is one of the fundamental rights of workers and
their organizations being one of the essential means through which they may promote and
defend their occupational interests; it can only be restricted and prohibited in the public
service (public employees being those who act as agents of the public authority) or in
essential services in the strict sense of the term. 1996 and which has been the subject

of supervision since - addressed two questions relating to the right to strike.D

8. The Committee has since addressed a number of other questions. So in Case No
1865, the CFA recalled that ‘the right to strike should not be limited solely to industrial
disputes that are likely to be resolved through the signing of a collective agreement;
workers and their organizations should be able to express in a broader context, if
necessary, their dissatisfaction as regards economic and social matters affecting their
members interests’.2) In the same case the Committee requested the Government to take
the necessary measures to ensure that strike action may be carried out beyond the limited
question of industrial disputes for the signing of a collective agreement, in accordance
with these principles, and that the legality of such action is not dependent upon the

representative status of the organization.3)

9. The complaints have raised a wide range of other issues, leading to a number of

questions about domestic law. These relate to restrictions on strikes in essential services,

1) TLO, Committee on Freedom of Association, Report No 286, March 1993, para 575.
2) ILO, Committee on Freedom of Association, Report No 363, March 2012, para 118.
3) Ibid.



Discussion 355

the government being asked -also in Case No 1865 ‘once again’ to confine the
restrictions ‘to operations that are strictly necessary to avoid endangering the life or
normal living conditions of the whole or part of the population’.4) Other issues addressed
by the CFA include the penalties imposed on those who take part in legitimate strikes or
other industrial action. In Case No 2569, the Committee

considers that sanctions for strike action should be possible only where the prohibitions
in question are in conformity with the principles of freedom of association. In view of the
fact that the restrictions imposed on teachers in the Republic of Korea with regard to their
right to collective actions are not in conformity with freedom of association principles, the
Committee requests the Government to take the necessary measures in order to fully
compensate those who suffered material or other damages as a result of their participation
in rallies. It requests the Government to keep it informed in this respect. The Committee
further expects that no penal sanction will be imposed on trade unionists for the

organization and participation in peaceful collective actions.5)

e [LO Convention 87

10. In addition to supervision by the CFA, most countries are subject to supervision
also by the ILO Committee of Experts, which was established in 1926 to monitor
compliance by member states with their obligations to comply with Conventions they have
ratified. Most countries have ratified ILO Convention 87, and are subject to regular

supervision by the Committee of Experts on freedom of association grounds as a result.

11. ILO Convention 87 provides by Art 3 that

(1) Workers' and employers' organisations shall have the right to draw up their
constitutions and rules, to elect their representatives in full freedom, to organise their
administration and activities and to formulate their programmes.

(2) The public authorities shall refrain from any interference which would restrict this
right or impede the lawful exercise thereof.

It is true that the foregoing does not expressly refer to the right to strike. Nevertheless,

the right to strike has been read into Art 3 and to be impliedly protected by Art 3.

4) Ibid, para 119.
5 ILO, Committee on Freedom of Association, Report No 351, November 2008, para 641.
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12. Indeed there has developed an enormous jurisprudence on the right to strike, as the
ILO Committee of Experts has subjected legal restrictions on the right to strike to close
examination. As a result of that examination, a number of principles have been established
in relation to the legitimate subjects of industrial action, the parties to industrial action, the
tactics that may be deployed during industrial action, the procedures that unions may be
required to follow before industrial action, and the sanctions for taking part in industrial

action.6)

13. But although Korea has not ratified ILO Convention 87, as pointed out in para 3
above Korea has signed the ILO Declaration on Fundamental Principles and Rights at
Work of 1998. This is subject to a follow up procedure by which each of the four core
ILO principles (freedom of association, prohibition on forced labour, elimination of
discrimination, and the prevention of child labour) are subject to scrutiny every four years,
with concerns highlighted in a Global Report produced by the ILO. There are now three

reports dealing specifically with freedom of association, the first published in 2000.

14. The most recent ILO Report under the Follow up procedure specifically highlights
the case of Korea in the context of ‘progress made and remaining challenges’.”) The
Report claims that there has been discussion recently about the ratification of Convention
87 by Korea but that no timetable has been set. A number of issues continue to be raised
in relation to freedom of association generally, and it will be for others better informed
than me about the situation in Korea to assess just how much progress has really been

made in relation to the right to strike specifically.

KDE
14.ix.14

6) See B Gernigon, A Odero and H Guido, ‘ILO Principles Concerning the Right to Strike’ (1998)
137 Int Lab Rev 441. It should be noted that the interpretation of Convention 87 to include the
right to strike has recently been challenged by employers. For a convincing rebuttal, see J
Bellace, ‘The ILO and the Right to Strike’ (2014) 153 International Labour Review 29.

7 1ILO, Freedom of Association in Practice: Lessons Learned (2008), p. 13.
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A Short Comment on the Korean Situation
Described in Prof. Cho's Paper

Hiroya Nakakubo (Hitotsubashi University)

My knowledge about the legal rules, industrial relations, and societal conditions of
Korea is very limited, but after reading Prof. Cho's paper I cannot help feeling that the
constitutional guarantee of a workers' right to collective action is rather insubstantial.

Particularly unsettling is the fact that criminal sanctions are being applied to strikes so
readily, including "interference with business" under the Criminal Act. And the Trade
Union and Labor Relations Adjustment Act seems to aggravate this, not only placing
tough hurdles for strikes to be qualified as "justifiable" but also adopting penal provisions
of its own. As I wrote in my paper, criminal cases are limited to violence and other
excessive conduct in Japan, so long as the private sector is concerned. People would agree
that police should be kept away from labor disputes except for truly unavoidable
situations.

It is also surprising that the Korean Supreme Court considers a strike against
redundancy dismissal to be unlawful in its purpose. While management is free to adopt
corporate restructuring plans, the workers are naturally affected by their consequences. It
would be prudent to let the union resort to strikes, if it desires, in an effort to protect
their jobs and/or interests in the process. The current rule seems very harsh, resulting in
not only criminal responsibilities but also a large amount of civil liabilities for the union
and individual workers.

As a whole, the Korean law on strikes and other collective actions is far more
restrictive than the Japanese counterpart. However, the Japanese law has not been tested in
reality in recent years, and this theme has been almost forgotten among labor law
scholars. 1 hope to be vigilant and see if our constitutional guarantee of workers' collective

rights will remain viable in the years to come.



