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[ . Introduction

U.S. anti-discrimination law grew out of the civil rights movement of the 1960s,
seeking to address the long history of workplace exclusion and unequal treatment
of particular individuals and groups. The core of federal anti-discrimination law is
Title VII of the Civil Rights Act of 1964, which prohibits employment
discrimination on the basis of race, sex, national origin, and religion. Since its
enactment, additional federal legislation has been passed in recognition of the need
to address other long-standing bases of discrimination. Expansion of the law
includes the Age Discrimination in Employment Act of 1967 (ADEA),> and the
Americans With Disabilities Act of 1990 (ADA),3 which prohibit discrimination
on the basis of age and disability.

This paper focuses on the structure and application of US anti-discrimination
law, with particular attention to Title VII of the Civil Rights Act. The paper
begins, however, not with anti-discrimination law, but with the legal context of
labor and employment law in the US. Analyzing the goals, achievements, and
limitations of anti-discrimination law requires an understanding of the broader
workplace law background into which Title VII fits. In particular, the National
Labor Relations Act of 19354 creates the foundation for employee rights to
unionize and collectively bargain, including bargaining about issues also addressed
by anti-discrimination law; that is, inequalities on the basis of race, sex, national
origin and religion. As discussed further in the paper, the NLRA is usually
referred to as “labor law,” while Title VII and other anti-discrimination law is

usually referred to as part of “employment law.”

1) 42 U.S.C. § 2000e et seq., amended by Civil Rights Act of 1991, P.L. 102-166, 105
Stat. 1071.

2) 29 US.C. § 621 et seq.

3) 42 U.S.C. § 12101 et seq.

49 29 US.C. §§ 141 et seq.
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After setting this legal context, the paper turns to a more detailed description of
theories of discrimination that have been developed through judicial interpretation
of Title VII and that have been extended to subsequent anti-discrimination
legislation. These two theories - disparate treatment and disparate impact -
create the structure for alleging and analyzing claims of discrimination. As
discussed more fully in the paper, disparate treatment theory is based on evidence
of intentional discrimination, while disparate impact theory 1is based on
discriminatory effects of employment practices. Throughout the paper, the
discussion will discuss recent developments and controversies in applying these
theories of discrimination. A particular focus of the discussion will be the
application of Title VII to workers in low-wage employment, where there is a
concentration of women, Black and Latino workers, and migrant workers from
countries outside the US.5) Thus, in the low-wage workforce, there is a large
representation of workers who are also especially vulnerable to discrimination on
the basis of race, sex, and national origin.

The paper ends where it began - by examining the broader legal context into
which Title VII and other anti-discrimination laws fit. The discussion presents a
critique of the division between “labor law” and “employment law”. At the heart
of this critique is the view that the division inaccurately envisions labor law as
protecting only collective rights and employment law as protecting only individual
rights. A more accurate description of these areas of law would recognize that
collective action under the NLRA also protects individual rights. Furthermore,
individual claims under Title VII advance collective interests of protected groups.
Thus, labor and employment law should be envisioned as an integrated system of
protecting collective and individual workplace rights. This vision is especially

important for minority groups and women in low-wage work, where organizing

5) In this paper, the terms “migrant worker” and “immigrant worker” are used
synonymously to mean workers working outside their country of origin.



and social movements are essential to addressing economic and social inequalities.
The paper will apply this analysis to the issue of how to remedy the inequalities
faced by low-wage migrant workers through assertion of both collective and

individual rights.

IT. Overview: General structure of labor and employment law in the US:

A. Basic structure of federal labor law dealing with collective rights and

collective action

Any developments in U.S. labor and employment law must be understood
against the legal background of the common law doctrine of “employment at
will,” which has influenced the legislatures and courts since at least the 19"
century.®) Under the familiar litany of employment at will doctrine, an employer
may hire or discharge an individual for “a good reason, a bad reason, or no
reason at all,” emphasizing employers’ unilateral power to decide whether to
initially employ or continue to employ an individual. In other words, the employer
has no obligation to make rational hiring decisions or to discharge employees only
for “just cause.””)

Given the scope of employer power under the employment at will doctrine,
statutory limitations on the common law doctrine have been especially important
for restricting unfair, discriminatory, or arbitrary employment decisions. These legal

limitations have their origins in the National Labor Relations Act of 1935

6) Deborah A. Ballam, Exploding the Original Myth Regarding Employment-At-Will: The
True Origins of the Doctrine, 17 Berkeley J. Emp. & Lab. L. 91, 93-98 (1996)
(arguing that the employment-at-will doctrine has been part of U.S. common law since
the earlier colonial period).

7 Mack A. Player, Federal Law of Employment Discrimination in a Nutshell, Fourth
Edition 85-95 (2004). (discussing employment-at-will and common law exceptions).
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(NLRA), which is the fundamental national legislation regulating union activity in
the private sector. The NLRA created the National Labor Relations Board (NLRB)
as the federal agency responsible for implementing the NLRA. The NLRB carries
out the two main functions of the NLRA through processes that enable employees
to choose whether to be represented by a union and that protect employee rights
through enforcement of unfair labor practice provisions. Employee rights are stated
in Section 7 of the NLRA,® including the right to form and join unions, to
engage in collective bargaining, and to engage in other concerted activities for the
mutual aid or protection of employees. Section 8 sets forth the prohibited unfair
labor practices by employers and unions.9 Section 9 contains the provisions
dealing with representation issues, including the union’s ability to file a petition
for an election. Section 9 also states the principle of majority rule, where a
majority of employees in a bargaining unit may select a union as their exclusive
representative for purposes of collective bargaining.10) This section of the NLRA
also sets forth the structure of bargaining units of employees at a specific
employer’s business, rather than through industry-wide collective bargaining. The
NLRB has the authority to determine the appropriateness of the bargaining unit
that a union petitions to represent.

One of the achievements that employees may gain through negotiations between
their union and employer is a collective bargaining agreement (CBA) that contains
a provision limiting employer disciplinary actions to those supported by just cause.
Through the grievance/arbitration process, the employer will carry the burden of
proving that it had just cause to take such action. Examples of employer actions

without just cause include employers’ discriminatory decisions based on race, sex,

$) 29 U.S.C. §157.
In this paper, the term “NLRA” will be used to refer to the NLRA as amended by
subsequent legislation, including the Taft-Hartley Act of 1947 and the Landrum-Griffin
Act of 1959.

9 29 U.S.C. §158.

10) 29 U.S.C. §159.



national origin, and religion. In this way, the CBA protection against
discrimination verlaps with statutory anti-discrimination law. CBAs may also
provide protections that go beyond statutory law, as the parties are free to
negotiate anti-discrimination provisions not found in federal statutes or in all state
laws, including protection from discrimination on the basis of citizenship, sexual
orientation, marital status, and political beliefs.

Although most collective bargaining agreements include just cause provisions,
less than 7% of the private sector workforce is unionized.!l) Further, most
non-union employees do not have individual contracts on which to based “unjust
dismissal” claims. Many public sector employees are protected by a just cause

requirement under civil service statutes or collective bargaining agreements.

B. Basic structure of federal anti-discrimination law

Title VII of the Civil Rights Act of 1964 and other anti-discrimination laws
provide employees with an important means to challenge employer discrimination
in hiring, discipline and discharge, and other employment conditions. While
defining unlawful discriminatory grounds for employer conduct, however, U.S.
anti-discrimination laws do not create a general employee right to fair treatment.
This is due to the continued strength of the common law doctrine of
“employment at will,” discussed above, which gives employers unilateral power to
act without just cause. Given the broad scope of employer unilateral power under
the employment at will doctrine, statutory limitations on the common law doctrine
have been especially important for restricting socially irresponsible employment

decisions. Title VII prohibits employment discrimination on the basis of race, sex,

1) As of 2010, the union membership rate in the US was at 11.9 percent, including public
and private unionization. Union membership is 6.9 percent in the private sector and
36.2 percent in the public sector. See, Bureau of Labor Statistics, Union Members -
2010, available at http://www.bls.gov/news.release/pdf/union2.pdf
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national origin, and religion. Since enacting Title VII, Congress has passed
additional anti-discrimination legislation, including the Age Discrimination in
Employment Act (ADEA),!12) prohibiting employment discrimination against
individuals forty years of age or older, the Americans With Disabilities Act
(ADA),13 and the Civil Rights Act of 1991, which amended Title VII, the
ADA, and the ADEA. All of these federal laws regulate public and private
employers, labor  organizations, and  employment  agencies.!5) State
anti-discrimination laws provide analogous prohibitions, with some state laws
adding grounds, such as employment decisions based on sexual orientation or
marital status.16) Plaintiffs can file claims concurrently under federal and state
laws. Plaintiffs benefit from state laws that do not cap compensatory and punitive
damages, unlike federal anti-discrimination statutory maximum damage levels.
Claimants initiate federal anti-discrimination case by filing complaints with the
US Equal Employment Opportunity Commission (EEOC), which will investigate
and decide whether to file a federal court suit under Title VII or other federal
statute. If the EEOC chooses not to file suit, the claimant has the right to sue the
charged party in federal court. Recently, the Supreme Court held that employers
may require individuals, as a condition of employment, to agree to arbitrate

employment-related disputes in non-union workplaces.!?) Under these agreements,

12) 29 U.S.C. § 621 et seq.

13) 42 U.S.C. § 12101 et seq.

14) Pub. L. 102-166, 105 Stat. 1071.

15) Employers are covered if they have more than 15 employees for Title VII, 42 U.S.C. §
2000e (b), and the ADA, 42 U.S.C. § 12111 (5), and more than 20 employees for the
ADEA, 29 U.S.C. § 630 (b).

16) See Arash Jahanian and Alan K. Tannenwald, Eighth Annual Review of Gender and
Sexuality Law: Employment Law Chapter: Sexuality and Transgender Issues In
Employment Law, 8 Geo. J. Gender & L. 505, 515-17 (2007) (describing laws in 18
states and D.C., prohibiting sexual orientation discrimination).

17) Circuit City Stores, Inc. v. Adams, 532 U.S. 105 (2001). In 14 Penn Plaza LLC v.
Pyett, 129 S.Ct. 1456 (2009), the Supreme Court held that a collective bargaining
agreement may explicitly require employees to arbitrate ADEA claims rather than



employees waive their right to bring employment disputes to court. Their claims,
including Title VII cases, will be submitted instead to final and binding private
arbitration.

The EEOC reported a spike in employment discrimination charges filed in 2007,
which constituted “the largest annual increase (9%) since the early 1990s.”18)
Race, retaliation, and sex-based discrimination charges made up the bulk of the
82,792 private sector discrimination charges filed, “continuing a long-term trend
219 Almost 25,000 charges alleged sex discrimination, reaching their highest level
since 2002. Further, pregnancy discrimination charges “surged to a record high
level of 5,587,” an increase of 14% from the prior year. Sexual harassment
charges jumped 4% from the prior year, which is the first increase since 2000.29)

Title VII and other employment discrimination claims are brought under two
theories of discrimination. Disparate treatment theory is defined as intentional
discrimination on a basis prohibited under the anti-discrimination statute. Disparate
impact theory, in contrast, is based on proof of the discriminatory effects of an
employer policy or practice, regardless of intent. A plaintiff may allege either or
both theories of discrimination. Further, claims may be brought by an individual

plaintiff or by a group or class of plaintiffs.

litigate them in court. This holding will almost certainly apply to clear and
unmistakable language in collective bargaining agreements requiring arbitration of other
statutory discrimination claims. However, unlike non-union employees, who may be
required to enter such arbitration agreements as a condition of employment, unions can
negotiate for a collective bargaining agreement that provides employees with the right to
arbitrate discrimination disputes without waiving their right to litigate such claims under
employment discrimination statutes.

18) EEOC, Job Bias Charges Rise 9% in 2007, EEOC Reports (Mar. 5, 2008), available at
http://www.eeoc.gov/press/3-5-08.html

19) 1d.

20) Id.



Labor and Employment Law in the United States / Risa L. Lieberwitz 9

1. Disparate Treatment Theory: Proving Intentional Discrimination

Disparate treatment theory is based on the concept that formal equality requires
employers to treat similarly situated individuals equally. The plaintiff must prove
that an employer treated an individual or group differently - or disparately - on
the basis of sex or another protected category under Title VII. Some courts have
also recognized “intersectional” disparate treatment claims that allege, for example,
“discrimination against black females:--even in the absence of discrimination
against black men or white women.”21)

Disparate treatment theory has both benefits and drawbacks for the goal of
achieving equality for women and minorities covered by the anti-discrimination
statute. Women and members of racial and ethnic minority groups benefit from
expanded employment opportunities when they can compete on an equal basis
with white men holding similar qualifications. Making intentional discrimination
unlawful advances the legislative goal of creating a “sex-blind” or “race-blind”
workplace where individuals are hired and promoted without regard to their
gender, race, or national origin.22) Furthermore, the Supreme Court has defined
intentional discrimination more broadly than conscious intent or motive, which
may include unconscious factors, such as stereotypes that cause bias in

decision-making.23) Disparate treatment claims may be filed by an individual, a

21) Jefferies v. Harris Co. Community Action Assm, 615 F.2d 1025, 1032 (5th Cir. 1980).
See also, Hicks v. The Gates Rubber Co., 833 F.2d 1406 (10th Cir. 1991); Lam v.
University of Hawaii, 40 F.3d 1551 (9th Cir. 1994). But see, Degraffenreid v. General
Motors Assembly Division, 413 F.Supp. 142 (E.D. Missouri 1976) (court refuses to
allow intersectional sex/race claim). See Kimberlé Williams Crenshaw, Demarginalizing
the Intersection of Race and Sex: A Black Feminist Critique of Antidiscrimination
Doctrine, Feminist Theory, and Antiracist Politics, 1989 U. Chi. Legal Forum 139
(1989).

22) See, e.g., Martha Albertson Fineman, The Autonomy Myth ch. 6, 8 (2003); Christine
Littleton, Reconstructing Sexual Equality,75 Cal. L. Rev. 1279 (1987).

23) See Linda Hamilton Krieger, The Content of Our Categories: A Cognitive Bias
Approach to Discrimination and Equal Employment Opportunity, 47 Stan. L. Rev. 1161
(1995).
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group, or in a class action, which may provide redress to a large number of
individuals.

The Supreme Court has described two ways for plaintiffs to prove disparate
treatment cases under Title VII. The first is known as a “sole motive” or
“pretext” approach and the second is a “mixed motives” approach. In the pretext
approach, the plaintiff’s prima facie case infers the employer’s discriminatory
intent based on evidence that plaintiff: is a member of a protected class under
Title VII; applied for the position for which the employer was seeking applicants
(or held a position with the employer); was qualified for the job in question; was
denied the job (or was disciplined or discharged); and the employer continued to
seek applicants for the job or filled the job with a person from a different clas
s.24) Although the plaintiff’s burden of proof, at this stage, is easy to fulfill by

"

the required “preponderance of the evidence,” the employer has an even lighter
burden to rebut the prima facie case by producing some evidence of a legitimate,
non-discriminatory for its action. The third stage presents the greatest challenge
for the plaintiff, who now has the burden of persuasion that the defendant’s
reason was pretextual - either false or a cover for an unlawful discriminatory
reason.25)

The Supreme Court established its “mixed motives” approach in Price
Waterhouse v. Hopkins.26) This approach is more favorable for plaintiffs, as the

Court recognizes that employers may make decisions for a combination of lawful

and discriminatory reasons. In the Civil Rights Act (CRA) of 1991, Congress

24) McDonnell Douglas v. Green, 411 U.S. 792, 802 (1973). Allegations of disparate
treatment in employment conditions - such as wage discrimination - would entail
evidence that the plaintiff was treated differently from other similarly situated
employees.

25) 411 U.S. at 804-05. Proving pretext, however, does not prove unlawful intent as a
matter of law. The judge or jury could still permissibly conclude that the pretext was a
cover for some reason other than race, sex, national origin, or religion. St. Mary’s
Honor Center v. Hicks, 509 U.S. 502 (1993).

26) 490 U.S. 228, 235 (1989).
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amended Title VII to explicitly include mixed motives claims.2?) In a later sex
discrimination case interpreting this amendment, the Supreme Court expanded the
reach of these claims by holding that a plaintiff may prove mixed motives cases
through direct and/or circumstantial evidence.28) The CRA of 1991 strengthened
the mixed motives theory by providing that the plaintiff’s prima facie case
establishes employer liability. The employer’s affirmative defense - that it would
have taken the same action anyway - is relevant only to determining remedies.
An employer that successfully proves an affirmative defense will be subject to a
cease and desist order and will be obligated to pay the plaintiff’s attorney’s fee
s.29) If the employer is unsuccessful in its defense, the plaintiff may be awarded
the full scope of remedies for intentional discrimination, including reinstatement,
backpay, compensatory damages and punitive damages.3?) Compensatory plus
punitive damages are capped at maximums determined by the employer size,
ranging from $50,000 for employers under 101 employees to $300,000 for
employers with more than 500 employees.3!)

One important open question in disparate treatment theory pertains to the
co-existence of pretext and mixed motives cases. Although the 1991 CRA
explicitly incorporated the mixed motives approach into Title VII, the Supreme
Court has not decided whether the pretext approach has continued viability as a
separate method of proving disparate treatment. Plaintiffs have had difficulty
winning pretext cases, as lower federal courts have dismissed the cases at a high
rate in summary judgment proceedings prior to trial,32) which bars the plaintiff

from being able to present the case to a jury.33) Most plaintiffs, therefore, would

27) 42 U.S.C. § 2000e-2(m).

28) Desert Palace v. Costa, 539 U.S. 90 (2003).

29) 42 U.S.C. § 2000e-5(g)(2)(B).

30) 42 U.S.C. § 1981a.

3 Id.

32) Anne Lawton, The Meritocracy Myth and the Illusion of Equal Employment
Opportunity, 85 Minnesota L. Rev. 587, 612-28, 661 (2000).
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prefer to bring their claims as mixed motives cases, particularly since the CRA of
1991 provides that the mixed motives prima facie case establishes employer
liability. As a logical matter, all pretext-type cases could be proven under a mixed
motives analysis. Direct or circumstantial evidence that the employer’s sole reason
was pretextual would be evidence that the employer was motivated, at least in
part, by an unlawful reason. While most federal courts continue to use both the
pretext and mixed motives analysis in disparate treatment cases, their decisions
reveal significant variety in their interpretations of the proper role of each
approach.3¥ Hopefully the Supreme Court will grant review on this issue and
clear up the confusion.

The standards of proof under disparate treatment claims may differ depending
on the particular federal anti-discrimination statute involved. In 2009, in Gross v.
FBL Financial Services Inc.3%) a closely divided Court gave a restrictive
interpretation of intentional discrimination under the Age Discrimination in
Employment Act of 1967 (ADEA), the federal law that prohibits employment
discrimination against individuals age forty or older. The Court held that in any
disparate treatment claim under the ADEA, a plaintiff must carry the burden of
persuasion that age was the “but-for” cause of an adverse employment action; that

is, but for the employer’s consideration of the plaintiff’s age, the adverse action

33) A right to a jury trial exists in disparate treatment cases. 42 U.S.C. § 1981a (c).

34) See, e.g., McGinest v. GTE Serv. Corp., 360 F.3d 1103 (9th Cir. 2004); Diamond v.
Colonial Life & Accident Ins. Co., 416 F.3d 310 (4th Cir. 2005); Griffith v. City of
Des Moines, 387 F.3d 733 (8th Cir. 2004); Rachid v. Jack in the Box, 376 F.2d 309
(5th Cir. 2004). See William R. Corbett, An Allegory of the Cave and the Desert
Palace, 41 Houston L. Rev. 1549 (2005); Jeffrey A. Van Detta, “Le Roi est Mort; Vive
le Roi!”; An Essay on the Quiet Demise of McDonnell Douglas and the Transformation
of Every Title VII Case after Desert Palace, Inc. v. Costa into a ‘Mixed-Motives’ Case,
52 Drake Law Review 71, 72 (2003).

35 129 S.Ct. 2343 (2009). Justice Thomas wrote the majority opinion, joined by Chief
Justice Roberts and Justices Scalia, Kennedy, and Alito. Justices Stevens, Souter,
Ginsburg, and Breyer dissented.
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would not have been taken. This interpretation contrasts with proof of disparate
treatment in “mixed motives” cases under Title VII of the Civil Rights Act of
1964, which requires only that a plaintiff demonstrate that the employer was
motivated in part by a protected characteristic. In further contrast with Title VII,
the Court held that under the ADEA, the burden of persuasion does not shift to
the employer in its defense against the plaintiff’s prima facie case of intentional
discrimination.

Another important issue of intentional discrimination that has received recent
attention is the category of “anti-retaliation” claims. Title VII prohibits employers
from retaliating against employees for participating in proceedings to enforce Title
VII or for opposing employer conduct that the employee reasonably and in good
faith believes violates Title VII.36) Retaliation claims have grown in importance,
increasing from 15 percent of all claims filed with the EEOC in 1993 to 29.5
percent in 200637 In 2011, for the first time in its 45-year history, the Equal
Employment Opportunity Commission (EEOC) reported that it had received more
charges alleging retaliation than any other claim in the prior fiscal year.38)

Recently, the Supreme Court has expanded the scope of anti-retaliation
protection. In Burlington Northern & Santa Fe Railway Co. v. White,39 the Court
held that employers are prohibited from retaliating against employees at the
workplace, such as a retaliatory suspension, or away from the workplace, for
example, by filing false criminal charges against a former employee who

complained about discrimination.40) In Thompson v. North American Stainless, L

36) 42 U.S.C. § 2000e-3(a).

37) Lawrence E. Dube, Employee Retaliation Claims are on the Rise, But Rules are in
Flux, NYU Conference Told, 108 Daily Lab. Rep. B-1, Jun. 6, 2007.

38) Supreme Court Upholds EEOC’s Retaliation Reach, http://www.eeoc.gov/eeoc/newsroom/release/1-
24-11.cfm

39) 548 U.S. 53 (2006).

40) 548 U.S. at 57, 62. Employer retaliatory actions are unlawful only if they are “materially
adverse,” meaning that “they could well dissuade a reasonable worker from making or supporting
a charge of discrimination.” Id. at 57.
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P,41) the Court held that Title VII protects an individual from employer retaliation
that is motivated by another individual’s anti-discrimination claim. In this case, a
female employee’s fiancé, who was also her co-worker, claimed that their
employer retaliated against him based on the sex discrimination charge that the
female employee had filed with the EEOC. In Kasten v. Saint-Gobain
Performance Plastics Corporation,?) the Supreme Court interpreted the Fair Labor
Standards Act (FLSA),43) which is the federal wage and hour law. The Court held
that the statutory provision protecting employees from retaliation for filing
FLSA-related complaints is broad enough to cover an employee’s oral complaints
at the workplace, as long as an employer would reasonably understand that the

complaint raises FLSA issues.

2. Group—Based Disparate Treatment Cases

Group-based intentional discrimination claims shift the focus from individual
comparisons to analyzing systemic discrimination. The clearest case is an
employer’s explicit exclusion of a protected group from a particular job. Because
such exclusions are often based on stereotypes, the employer must meet a high
burden of proof that the exclusion is a “bona fide occupational qualification”
(BFOQ) “reasonably necessary to the normal operation of the business.”#4) For
example, a battery manufacturer excluded women of child bearing capacity from
jobs with lead exposure or those on the job ladder to such positions. The
employer’s asserted concern about the potential harm to fetuses did not prove
“that all or substantially all [pregnant or potentially pregnant women] would be

unable to perform safely and efficiently the duties of the job involved.”#%) As the

41) 131 S. Ct. 863 (2011)

42) 131 S. Ct. 1325 (2011)

43) 29 U.S.C. Sec. 201 et seq.

44 42 U.S.C. § 2000e-2(e)(1).

45) UAW v. Johnson Controls, 499 U.S. 187, 216 (1991).



Labor and Employment Law in the United States / Risa L. Lieberwitz 15

Court stated in rejecting the employer’s defense: “Concern for a woman’s existing
or potential offspring has historically been the excuse for denying women equal
employment opportunities.”#6) While the BFOQ may apply to exclusions based on
sex, national origin, religion, and age, Title VII does not permit the BFOQ
defense for racial exclusions.

A different type of group-based disparate treatment claim is the pattern or
practice case, which may be brought by the EEOC or Department of Justice, or
as a private class action.47) A pattern or practice claim alleges long-term
intentional discrimination, based on historical patterns of hiring and promotions
that result in occupational segregation. These cases are difficult to prove, as the
plaintiff must demonstrate that the employer disproportionately excluded a
protected group as its standard operating procedure.4®) While the proof relies
primarily on statistical evidence of discriminatory patterns of hiring, promotions,
wages, and job assignments, plaintiffs usually bolster statistics with “anecdotal”
evidence of individual instances of discrimination.49)

Since the mid-1990s, there has been a “sharp rise” in class action suits alleging
system-wide race and sex discrimination.59) Class actions alleging sex
discrimination in hiring and promotions to management positions have been
brought against employers in industries as different as securities and grocery store
chains. Despite settlements in some cases for millions of dollars, however,

women’s representation in management has not significantly increased.>!) The

46) Id. at 211. But see, Dothard v. Rawlinson, 433 U.S. 321 (1977) (upholding the state of
Alabama’s exclusion of all women from guard positions in state maximum security
prisons).

47) 42 U.S.C. § 2000e-6(a).

43) International Brotherhood of Teamsters v. United States, 431 U.S. 324 (1977).

49) Id. at 338-39.

50) Michael Selmi, Sex Discrimination in the Nineties, Seventies Style: Case Studies in the
Preservation of Male Workplace Norms, 9 Empl. Rts & Employ. Pol’y J. 1, 5 (2005).

51) For example, in the securities industry, Selmi describes the situation: “As of 1996 when many of
the cases were filed, approximately 15 percent of the more than 100,000 brokers nationwide were
women, and women held fewer than 10 percent of the senior management positions. By 2003,
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recent well publicized class action against Wal-Mart alleges ompany-wide sex
discrimination in wages and promotions to management positions.52) As a class
action of 1.6 million women suing the largest employer in the world,>3) it has
been described as “the largest Title VII sex discrimination class action ever and
the largest civil rights class action in US history.”>) The Supreme Court,
however, recently overturned the lower federal courts’ certification of the broad
class of plaintiffs consisting of all current and former women employees of
Wal-Mart since 1998.55) One of the key bases for the Supreme Court ruling was
the Court’s finding that there was no adequate showing of commonality among
this very large class of plaintiffs. Specifically, the Court found that there was no
“‘significant proof” that Wal-Mart ‘operated under a general policy of

discrimination.’”’56)

3. Disparate Impact Theory

Beyond disparate treatment, the Court has also interpreted Title VII and other
anti-discrimination laws to include “disparate impact” theory, which prohibits
employer policies and practices that have discriminatory effects on groups
protected under the statutes. Eliminating such employer practices redirects judicial

attention from formal equality defined in terms of equal treatment, to substantive

the figures were nearly the same.” Id. at 6.

52) Dukes v. Wal-Mart Stores, Inc., 222 F.R.D. 137 (N.D. Cal. 2004), aff’d, 2007 U.S.
App. LEXIS 28558 (9th Cir. 2007) (certifying the class for “all women employed at
any Wal-Mart domestic retail store at any time since December 26, 1998, who have
“been or may be subjected to Wal-Mart’s challenged pay and management track
promotions policies and practices).

53) Winnie Chau, Something Old, Something New, Something Borrowed, Something Blue
and a Silver Sixpence for her Shoe: Dukes v. Wal-Mart & Sex Discrimination Class
Actions, 12 Cardozo J. Law and Gender 969, 987, n. 108 (20006).

54) Id. at 986.

55 Wal-Mart Stores, Inc., v. Dukes, 131 S.Ct. 2541, 180 L.Ed.2d 374 (2011).

56) 180 L.Ed.2d at 392.



Labor and Employment Law in the United States / Risa L. Lieberwitz 17

equality, defined in terms of positive measures to increase women’s and
minorities’ opportunities to move into all types of occupations and employment
positions. “Disparate impact” theory of discrimination is often referred to as
“indirect discrimination” in legal systems outside the US.

Under disparate impact theory, neutrally stated employment practices that, in
application, have a disproportionately negative effect on a statutorily protected
group are unlawful, unless the employer can prove that the practice is job-related
and a business necessity. The Supreme Court’s early interpretation of Title VII to
include disparate impact theoryS?) was legislatively confirmed by the CRA of
1991, which amended Title VII to explicitly include disparate impact claims.>%)

Unlike disparate treatment theory, disparate impact does not include the element
of intent. Rather, disparate impact theory is concerned with the effect of employer
practices that exclude protected groups. In the words of the Supreme Court, “good
intent or absence of discriminatory intent does not redeem employment procedures
or testing mechanisms that operate as ‘built-in headwinds’ for minority groups and
are unrelated to measuring job capability.”>® Eliminating the relevance of intent
moves the analysis closer to the original Title VII statutory language of causatio
n.60) It also moves closer to a goal of equality of results rather than simply equal
opportunity.

Generally, the plaintiff relies on statistical evidence to prove that an employment
practice that is “neutral on its face” has a disproportionately negative impact on a
statutorily protected group. Most courts have applied a “rule of thumb” developed
by the EEOC to determine whether the plaintiff’s group has less than an 80

percent success rate of the comparison group.6l) The employer may defend against

57) Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971).

58) 42 U.S.C. § 2000e-2(c).

59) Griggs, 401 U.S. at 432.

60) See Linda Hamilton Krieger and Susan T. Fiske, “Behavioral Realism in Employment
Discrimination,” 94 California Law Review 997, 1038 (2006).

61) See Mack A. Player, Federal Law of Employment Discrimination in a Nutshell, Fourth
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this prima facie case by proving that the employment practice was both
job-related and necessary to the business. Finally, the plaintiff may rebut the
employer’s defense by demonstrating that there is an alternative practice that
would fulfill the employer’s business needs without the negative impact on the
protected group.62)

In Raytheon Company v. Hernandez,03) the Court reiterated the applicability of
both disparate treatment and disparate impact theories of discrimination under the
Americans with Disabilities Act. It was not until 2005 that the Supreme Court
extended the disparate impact theory to the ADEA,®) which explicitly limits the
protection against age discrimination to employees who are aged 40 or older.65 A
few years later, in Meacham v. Knolls Atomic Power Laboratory,06) the Court
held that the same allocation of the burdens of proof of disparate impact under
Title VII also apply to the ADEA. Under both statutes, the plaintiff has the
burden of persuasion of its prima facie case that an employment practice has a
disparate impact on a protect group, while the employer has the burden of
persuasion of its defense. Under Title VII, the employer has the burden of
persuasion that its employment practice is job related and of business necessity.
Under the ADEA, the employer has a burden of persuasion that its employment
practice is reasonable under the ADEA provision that permits actions “based on
reasonable factors other than age.”67)

One area insulated from disparate impact claims is seniority systems. Title VII
restricts plaintiffs to disparate treatment claims proving that a seniority system was

created with the intent to discriminate.68) For example, this statutory protection of

Edition 110-18 (2004); EEOC Guidelines, 29 CFR 1607.3D.
62) Albemarle Paper Co. v. Moody, 422 U.S. 405, 425 (1975).
63) 540 U.S. 44, 124 S.Ct. 513 (2003).

64) Smith v. City of Jackson, 544 U.S. 228 (2005).
65) 29 U.S.C. § 623.

66) 554 U.S. 84 (2008).

67) 29 U.S.C. § 623(f ).
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seniority systems bars disparate impact claims based on evidence that women
entering male-dominated occupations are negatively affected by seniority systems,
which reward longevity of employment with higher wages, benefits, and greater
job security. Even in areas open to disparate impact claims, though, plaintiffs have
made uneven progress. In general, plaintiffs have a low success rate in disparate
impact litigation.®9) Disparate impact theory’s potential to achieve greater
substantive equality has been best realized in cases challenging clearly defined
objective requirements, such as height and weight requirements that have a
negative impact on women.”’) Women plaintiffs have faced an uphill battle,
however, in contesting physical ability tests for jobs such as firefighter or police
officer.7!)

The courts have not applied disparate impact to well-accepted employment

practices such as inflexible work schedules, long work days, or extensive travel,’2)

68) 42 U.S.C. § 2000e-2(h).

69) Selmi’s study of six years of federal court cases between 1983 and 2002 found that
plaintiffs won only 19.2 percent of their cases in the appellate courts and only 25.1
percent of their cases in the district courts. This is even lower than the 35 percent
success rate for plaintiffs, overall, in federal employment discrimination cases. Michael
Selmi, Was the Disparate Impact Theory a Mistake? 53 UCLA L. Rev. 701, 735-39
(20006).

70) See e.g., Dothard v. Rawlinson, 433 U.S. 321, 328-32 (1977) (minimum height and
weight requirements for state prison guard positions had a disproportionately negative
impact on women. The requirements were neither job related nor a business necessity to
determine applicants’ strength, which could be measured directly.)

71) See, Berkman v. City of New York, 536 F.Supp. 177 (E.D.N.Y. 1982); Berkman v.
City of New York, 705 F.2d 584 (2d Cir. 1982) (women plaintiffs won a class action
suit against New York City, challenging the physical exam for entry level firefighter
positions. In a second disparate impact claim challenging the new firefighter physical
exam, the federal appellate court deferred to the city’s evidence that the test had been
validated to meet a business need.)

72) See Selmi, supra note 69, at 704-05, n.12, 750 (discussing the broad range of issues
proposed for disparate impact analysis); Risa L. Lieberwitz, It’s All in the Numbers:
The Toll Discrimination Takes,” in Telling Stories Out of Court: Narratives About
Women and Workplace Discrimination (Ruth O’Brien, ed.) (2008).
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which disadvantage women due to their gender role as primary caretakers in the
family.73) This burden has a particularly negative impact on women in the U.S.,
given the lack of publicly funded childcare programs. Further, the federal Family
Medical Leave Act of 1993 (FMLA) does not provide significant relief. The
FMLA only covers employers with at least 50 employees and provides the right
to only unpaid leave of twelve weeks per year for childbirth or serious illness of
immediate family members.74d The EEOC has issued a guidance on ‘“family
responsibility discrimination” against employees - particularly women - with care
giving responsibilities.”S) While recognizing the problem of negative attitudes and
stereotypes about mothers in the workplace,’®) the EEOC guidance addressed the
issue only in terms of disparate treatment theory.””)

A recent decision by the US Supreme Court may actually discourage employers
from taking pro-active measures to eliminate job tests that have the effect of
limiting the eligibility of women and minority applicants. In Ricci v. DeStefano,’®
a municipal employer discarded a job promotion test for firefighters due to the
test’s disproportionately negative impact on minority applicants. The Supreme
Court, in a 5-4 decision, held that the employer’s action violated Title VII unless
the employer had “a strong basis in evidence that, had it not taken the action, it
would have been liable under the disparate-impact statute.”’®) This restrictive

judicial interpretation of Title VII seems inconsistent with the disparate impact

73) See Mary Joe Frug, Securing Job Equality for Women: Labor Market Hostility to
Working Mothers, 59 Boston U. L. Rev. 55 (1979).

74) 29 U.S.C. §§ 2601-2654.

75) EEOC, Enforcement Guidance: Unlawful Disparate Treatment of Workers with Caregivi
ng Responsibilities (2007), at, http://www.eeoc.gov/policy/docs/caregiving.html

76) Id.

77 Id. at n. 36.

78) 129 S.Ct. 2658 (2009).

79) Id. Justice Kennedy wrote the majority opinion, joined by Chief Justice Roberts and
Justices Scalia, Thomas, and Alito. Justices Stevens, Souter, Ginsburg, and Breyer
dissented.
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theory, which should encourage employers to eliminate discriminatory employment

practices that are not necessary to carrying out the business.

[Il. Current issues of coverage and protection under labor and

employment law

A. Exclusions from the definitions of “employee” covered by the labor and

employment laws.

1. Supervisors

It is notable that “supervisors” are excluded from coverage and protection under
Section 2(11) of the NLRA, but are protected as employees under employment
discrimination laws, including Title VII. This difference in statutory treatment
reflects Congress’ view of unionization under the NLRA as based on class
divisions, while Title VII is often viewed as a way of opening occupational and
upwardly mobile career paths to minority groups. Although a full discussion of
NLRA supervisory exclusion is beyond the scope of this paper, it is raised here
because it is a current and controversial issue due to recent Supreme Court
expansion of the reach of the Section 2(11) exclusion of supervisors, which has
an especially negative impact on professional employees to unionize. Under
Section 2(12) of the NLRA “professional employees” are explicitly defined and
included within the category of “employees” with Section 7 rights.80) In two
recent cases, though, the Supreme Court, in 5-4 decisions, severely restricted the
ranks of labor by holding that nurses who assigned and directed the work of
other employees exercised independent judgment and acted in the interest of their

employer, making them supervisors under Section 2(11).81) The four dissenting

80) 29 U.S.C. § 152(12).
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justices would have found that such duties, in contrast to supervisory disciplinary
or wage setting functions, are simply part of professional employees’ normal work
carried out in the interest of the profession. To hold otherwise threatens to
eviscerate the statutory inclusion of professional employees as part of labor.

The Supreme Court’s holdings have the potential to affect professional
employees well beyond the health care field. Given the growing importance of the
service sector in the US economy, the negative impact on the labor movement is
critical. Respect for workers’ rights to organize requires serious reform of the
NLRA to amend Section 2(11) to define supervisors in a way that reflects a

realistic assessment of labor/management power relations.

2. Agricultural workers and domestic employees

Some groups are disproportionately represented among the poor in the U.S., and
consequently are more negatively affected by the factors that maintain low wages.
Consistent with the U.S. legacy of sexism and racism, women, Blacks, and
Hispanics are significantly more likely to earn poverty-level wages than white
men.82) Women, minorities, and immigrants are overrepresented among low-wage
workers.83) Wage inequality at the lowest rung of the income ladder has been
most severe among women, who are overrepresented in low-wage service jobs in
retail and hospitality industries and part-time contingent work.849) Women are also

disproportionately negatively affected in their gender role as mothers, with

81) NLRB v. Health Care & Retirement Corp. of America, 511 U.S. 571 (1994); NLRB v.
Kentucky River Community Care, Inc., 532 U.S. 706 (2001).

82) In 2007, 21.8% of male workers, 31.4% of women workers, 34% of Black workers and
41.8% of Hispanic workers earned poverty-level wages. Lawrence Mishel, Jared
Bernstein, and Heidi Shierholz, The State of Working America 2008/2009, 6-7 (2009).

83) Although 61% of minimum wage workers are white, minorities are still
disproportionately represented in minimum wage workers. 59 % of minimum wage
workers are women; 46% of all minimum wage workers are employed in retail and
hospitality industries, compared to 21% of all workers. Id. at 9, 329.

84) Id. at 7-9.
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mother-only families’ poverty worsening during the 2000s.85)

Having a union makes a significant difference in wages, benefits, and working
conditions. Unionized employees’ wages are about 20% higher than non-union
employees36) and “are 18.3% more likely to have health insurance, 22.5% more
likely to have pension coverage, and 3.2% more likely to have paid leave” than
non-union workers.87) Given the low rate of private sector unionization in the US,
currently less than 7%, most employees do not receive the benefits of having a
union and a collective bargaining agreement. Most of these employees have the
right to unionize, even though the obstacles to unionization are great in the
anti-union climate of the US. Some categories of employees, however, are
excluded from protection under the NLRA, with particularly severe negative
effects on low-wage workers. The NLRA exclusion of agricultural workers and
domestic employees from coverage®®) leaves these low-wage employees without
federal statutory rights to wunionize, collectively bargain, or engage in other
concerted activity protected under Section 7 of the NLRA. These exclusions also
have a major impact on migrant workers and women, who are heavily
concentrated in agricultural and domestic labor.89) Further, there are few state laws
that provide such rights to these workers. Only nine states, including California,
have passed laws providing rights to agricultural workers to wunionize and

collectively bargain.90)

85) Id. at 12-13.

86) Laurence Mishel and Matthew Walters, “How Unions Help All Workers,” Economic
Policy Institute Briefing Paper #143 (August 26, 2003), available at,
http://www.epi.org/publications/entry/briefingpapers bp143/

87) Lawrence Mishel, Jared Bernstein, and Sylvia Allegretto, The State of Working America
2006/2007, p.7, available at http://www.stateofworkingamerica.org/swa06-00-toc-exec-intr
o.pdf

88) 29 U.S.C. Sec. 152(3).

89) See, Kati L. Griffith, U.S. Migrant Worker Law : The Interstices of Immigration Law
and Labor and Employment Law, 31Comp. Lab. L. & Pol’y J. 125, 142 (2009); Terri
Nilliasca, Some Women's Work: Domestic Work, Class, Race, Heteropatriarchy, and the
Limits of Legal Reform, 16 Mich. J. Race & L. 377 (2011).
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The Fair Labor Standards Act of 1938 (FLSA), the federal law setting minimum
wages and requirements for overtime pay, excludes agricultural and domestic
workers from the overtime pay provisions.9) A 1974 amendment to the FLSA
extended coverage to domestic service workers, but exempted persons “employed in
domestic service:-to provide companionship service for individuals:--unable to care
for themselves.”2) The Department of Labor (DOL) interpreted this provision to
exempt from wage and hour protection individuals employed by third-party agencies,
as well as persons employed directly by an individual or family. In 2007, the US
Supreme Court upheld the DOL’s regulation as a reasonable exercise of its
administrative power.93)

Title VII does cover domestic workers, although the coverage only of employers
with at least fifteen employees will exclude virtually all domestic workers in
private homes. In 2010, New York was the first state to enact a Domestic
Workers” Bill of Rights,%) which includes wage and hour provisions and
protection for domestic workers under the New York State Human Rights Law
and a special cause of action for domestic workers who suffer racial or sexual
harassment.%5) Title VII also covers agricultural workers, which is especially

significant in providing protections to migrant workers against national origin, race,

90) The Haves and the Have-Nots : How American Labor Rights Denies a Quarter of the
Workforce Collective Bargaining Rights, pp. 6-7 American Rights At Work Report
(Nov. 2008), available at, http://www.
americanrightsatwork.org/dmdocuments/ARAWReports/havesandhavenots nlracoverage.pdf

91) See, Griffith, supra note 89, at 146; Matthew Webster, “Jobs Americans Won't Do”:
Our Farming Heritage, Hazardous Harvests, and a Legislative Fix, 29 Law & Ineq.
249, 258-59 (2011)

92) 29 U.S.C. Sec. 213(a)(15).

93) 551 U.S. , 127 S.Ct. 2339 (2007).
94) See, “After Years of Organizing, Domestic Workers Win Bill of Rights Law in New
York,” Democracy Now, available at, http://www.

democracynow.org/2010/9/2/after years of organizing domestic workers

95) Domestic Workers’ Bill of Rights, New York State Department of Labor, at
http://www.labor.ny.gov/sites/legal/laws/domestic-workers-bill-of-rights. page See also,
Nilliasca, supra note 89, at 397-405.
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and sex discrimination, as discussed more fully below.

3. Independent contractors

Independent contractors are excluded from the protection of many labor and
employment laws, including the NLRA, FLSA, Title VII and other employment
discrimination laws. Thus, employers may wish to hire employees as independent
contractors as a union avoidance tactic and to save costs of paying benefits and
of fulfilling statutory obligations such as paying workers’ compensation premiums,
payroll taxes, or Fair Labor Standards Act overtime premiums.?®) Determining
whether the individuals hired are actually employees or independent contractors is
often not a straightforward matter, however, under the courts’ multi-factor common
law “economic realities” test of whether the individual or the employer has
control over the work performed.97)

Although the issue of independent contractor status has gained the most
attention in the high technology industry, employers have attempted to classify
low-wage workers as independent contractors, as well. One well-publicized
example comes from the poultry processing industry, with Perdue Farms’ denial of
overtime pay to “chicken catchers,” arguing that they were exempt from the Fair
Labor Standards Act as independent contractors. In February 2000, a federal
district court held that the chicken catchers and their crew leaders came within
the common law definition of employees, given Perdue’s control over their wor
k.98 In May 2001, Perdue Farms entered into a $2.4 million settlement of the

suit, which covered 100 chicken catchers at three Perdue poultry processing plant

96) See, Melissa A. Childs, The Changing Face of Unions: What Women Want From Employers, 12
DePaul Bus. L. J. 381, n.124 (2000)

97) See, Griffith, supra note 89, at 146-47.

98) See, Walpole-Hofmeister, Elizabeth, “Court Finds Chicken Catchers Are Employees Covered by
FLSA for Overtime,” 41 Daily Labor Report A-5 (Mar. 1, 2000); see also, cases from other
industries, discussed in Renate M. de Haas, Business Law: Employee Benefits: Vizcaino v.
Microsoft, 13 Berkley Tech. L. J. 483, 490-93 (1998).
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$.99) Other examples of employers’ attempts to label low-wage employees as
independent contractors include the increase in home work, performed primarily by
women paid on an hourly or piece-rate basis!00) and work by day aborers, which

is often performed by migrant workers.!01)

B. Problems of limited protection for migrant workers under labor and

employment laws

1. Application of Title VII anti—discrimination provisions to migrant workers.

While a full discussion of the legislative and judicial developments in
immigration policy is beyond the scope of this paper, there are some
immigration-related issues that have a particularly important relationship to migrant
employee rights. One such area is US immigration law categories of temporary
work visas. These include temporary work visas categorized as H-2A visas for
temporary agricultural work and H-2B visas for temporary non-agricultural workers
in seasonal industries, including seafood processing, construction, hotels, and
national disaster recovery work.102) There are approximately 100,000 H-2A and
66,000 H-2B temporary work visas issued per year, generally for low-wage, lower
skilled work.103) Another type of temporary work visa, the H-1B visa, is designed
for higher skilled workers, particularly in the information technology industry.104)
There is a statutory cap of 65,000 H-1B visas per year, although more are often

issued under exceptions to the cap.l05 The H-1B visa has advantages over the

99) Walpole-Hofmeister, Elizabeth, “FLSA: Perdue Farms Settles Overtime Suit, Will Pay Chicken
Catchers $1.7 Million,” 92 Daily Labor Report A-1 (May 11, 2001).

100) Childs, supra note 96, at 414-415.

101)  Griffith, supra note 89, at 132, citing, Robert Knox, Braintree Ruckus Points Up
Larger Issue: Union Protests Labor Practice, Boston Globe, Dec. 7, 2006, at 4.

102) Griffith, supra note 89, at 134-35.

103) Jd. at 135.

104) 4. at 131.

105) [d.



Labor and Employment Law in the United States / Risa L. Lieberwitz 27

H-2A and H-2B visas, as H-1B visa holders may change employers while in the
US and are provided with opportunities to apply for resident status and eventual
citizenship in the US.106)

Migrant workers who have temporary visas allowing them to work in the US
have full rights under anti-discrimination laws. Similar to other employees, migrant
workers may file claims under Title VII based on the defined categories of
discrimination: race, sex, national origin, or religion. It may seem obvious that
national origin discrimination would be a potential claim raised by migrant workers,
who may experience bias, prejudice, and discriminatory treatment by US employers.
It should be noted, however, that alienage and citizenship status are not protected
categories under Title VIL.107) For example, an employer who consistently refuses to
hire non-US citizens has not violated Title VII, because the employer’s actions
would discriminate on the basis of alienage or citizenship. However, an employer
who hires non-US citizens, in general, but refuses to hire workers of a particular
nationality has violated Title VII by discriminating on the basis of national origi
n.108) Other examples of national origin discrimination include discriminatory
treatment on the basis of accent or requirements to speak only English on the job,
unless the employer can prove an adequate business justification for such policies.
Further, migrant workers often face problems of poor and unsafe working
conditions, harassment, and other forms of abuse that may be based on racial,
sexual, or national origin discrimination.109)

The federal Immigration Reform and Control Act of 1986 (IRCA)!10) prohibits

106) Id. at 131-132.

107) See, Espinoza v. Farah Manufacturing Co., 414 U.S. 86 (1973).

108) See, Rachel K. Alexander, Bridging the Title VII Gap: Protecting All Workers from
“Work Authorization”Discrimination, 10 RRGC 199, 204-07 (2010).

109 See, Griffith, supra note 89, at 126 (citing multiple studies and reports of abusive
working conditions of migrant workers).

110) Pub. L. No. 99-603, 100 Stat. 3359 (codified as amended in scattered sections of 8
U.S.C)).
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employers from discriminating on the basis of both national origin and citizenship
status. These protections under IRCA cover migrant workers with valid visas to

work in the US, but do not protect migrant workers without such authorization.!11)

2. Limited remedies for undocumented migrant employees under labor and
employment law.

Individuals with temporary work visas account for only a small percentage of
migrant workers in the US. It is estimated that there are between 8 and 12
million undocumented workers - that is, without required work visas - in the
US.112) Most of these are low-wage and low-skilled workers.113) Due to a 2002
Supreme Court decision, these undocumented workers face barriers of limited
protection under the NLRA. Although the Supreme Court had earlier held that
undocumented workers are employees covered by the NLRA,!!4 in Hoffman
Plastic Compounds v. NLRB,!15) the Court severely restricted the NLRB’s power
to award remedies to undocumented workers. The Supreme Court did not disagree
with the NLRB’s conclusion that the employer had violated the NLRA by
discharging José Castro, an undocumented worker, because of his union activities.
In its 5-4 decision, however, the Court held that the NLRB was barred from
awarding reinstatement or backpay to undocumented workers as a remedy for
unfair labor practices under the NLRA. The Court based its holding on its view
that such remedial awards would undermine the policies of the Immigration
Reform and Control Act of 1986 (IRCA), which “makes it unlawful for employers

knowingly to hire undocumented workers or for employees to use fraudulent

111) Keith Cunningham-Parmeter, Redefining the Rights of Undocumented Workers, 58 Am.
U.L.Rev. 1361, 1375 (2009).

112)  Griffith, supra note 89, at 125; Hiroshi Motomura, What is “Comprehensive
Immigration Reform”? Taking the Long View, 63 Ark. L. Rev. 225, 226 (2010).

113) Griffith, supra note 89, at 125.

114) Sure-Tan, Inc. v. NLRB, 467 U.S. 883 (1984).
115 535 U.S. 137 (2002).
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documents to establish employment eligibility.”116)

As the four dissenting justices in Hoffman Plastic noted, the Court’s holding
has the effect of providing employers with immunity from any effective NLRA
remedies where the employer commits unfair labor practices against undocumented
workers.!17) The dissenting justices were prophetic, as proven by a recent NLRB
decision extending the reach of the Supreme Court’s decision. In Hoffman Plastic,
there was no evidence that the employer knew that Castro’s work visa was
fraudulent. In August 2011, the NLRB held that undocumented workers are barred
from receiving reinstatement or backpay as remedies even where the employer
knowingly hired an undocumented worker and then commits an unfair labor practice
against that worker.118) In this application of Hoffman Plastic, the NLRB’s
decision, in ffect, encourages employers to take the risk of violating IRCA in
exchange for the “benefit” of union avoidance. Given the concentration of migrant
workers in low-wage jobs with poor working conditions, this will make
unionization even more difficult in industries where there is the greatest need for
unions and collective bargaining.

Following the Hoffinan Plastic decision in the Supreme Court, lower courts
faced questions of whether undocumented migrant workers’ remedies are limited
under other statutes, including Title VII and other anti-discrimination laws.
Although the results are mixed, most federal courts that have decided the issue
have concluded that undocumented workers still have the right to receive full

remedies under Title VII and for most remedies under the FLSA.119 Some federal

116) Id. at 141.

17 Id. at 156.

118) Mezonos Maven Bakery, Inc., 357 NLRB 47 (2011).

119 See, Rivera v. NIBCO, Inc., 364 F.3d 1057, 1069 (9" Cir. 2004) (“[T]he overriding
national policy against discrimination would seem likely to outweigh any bar against the
payment of back wages to unlawful immigrants in Title VII cases. Thus, we seriously
doubt that Hoffiman applies in such actions.”) See also, Cunningham-Parmeter, supra
note 111, at 1370; Griffith, supra note 89, atl47; Michael J. Wishnie, Emerging Issues
for Undocumented Workers, 6 U. Pa. J. Lab. & Emp. L. 497, 509-12 (2004).
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courts have held that undocumented workers are barred from receiving remedies of
backpay or reinstatement, although they may be awarded other monetary damages

under Title VII.120)

3. State legislation on immigration issues.

One area of litigation that is sure to develop more extensively concerns the
issue of federal immigration law preemption of state laws on immigration,
including laws that affect the workplace. As a general matter, federal law does
preempt most state actions regulating immigration. In its recent decision of
Chamber of Commerce of the US v. Whiting,12!) however, the U.S. Supreme
Court held that the Legal Arizona Workers Act is not preempted by federal
immigration law. This state statute provides for suspension and revocation of the
business licenses of employers that intentionally or knowingly employ
undocumented workers. The Whiting case may not signal a broad opening for
state regulation, though, as the Arizona law at issue regulated business licensing,
an area that a federal immigration law had explicitly reserved for state regulatio
n.122)

In an even more controversial case, in U.S. v. Arizona,!23) a federal appellate
court issued a partial preliminary injunction against enforcement of another
Arizona’s state immigration control law. This law included employment-related
provisions that made it a state crime for an undocumented worker to seek or
perform a job in the U.S. and non-employment provisions requiring state police to

verify immigration status of individuals where the police have “a reasonable

120) Griffith, supra note 89, at 147.

121) 563 U.S. at _, 131 S.Ct. 1968 (2011).

122) See, Id. at 1977-78. See also, Julie Myers Wood, Supreme Court Affirms a State
Immigration Law - What It Means, 2011 Emerging Issues 5686, LexisNexis Emerging
Issues Analysis (June 2011).

123) 641 F.3d 339 (9th Cir. 2011).
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suspicion” of an illegal entry. The court held that federal immigration law and
policy preempted the state from enacting these and other provisions in state law.
It seems likely that this case, or a case dealing with similar laws in another stat
e,124) will eventually reach the US Supreme Court. If the Court permits such state
regulation, these punitive anti-immigrant laws could have a devastating impact on

migrant worker rights.

IV. Assessing the effectiveness of labor and employment law

As discussed earlier, in the US labor law has come to refer to the NLRA, the
federal law creating private sector employees’ rights to unionize and collectively
bargain, and to engage in other concerted activity for employees’ mutual benefit.
Employment law has come to mean workplace related laws apart from the NLRA,
including Title VII and other anti-discrimination laws, which are often viewed as
protecting individual rather than collective rights of employees. This division
between labor and employment law deserves closer attention and critique as
inaccurately separating individual and collective interests of employees. As legal
scholar Michael Fischl has observed, these divisions are increasingly false
categories in terms of the way that issues arise in the workplace, the ways that
doctrines of law resemble each other across categories, and the functional
integration of legal theories.!25) For example, Fischl describes the integrated and
overlapping nature of individual and collective actions in “oppositional activity

[that] may escalate quite seamlessly”120) from individual to group actions through

124) See, Kim Severson, Parts of Georgia Immigration Law Blocked, NY Times A-17 (Jun.
28, 2011)

125) Richard Michael Fischl, Rethinking the Tripartite Division of American Work Law, 28
Berkeley J. Emp. & Lab. L. 163, 165-170 (2007).

126) [d. at 178.
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various means, including union organizing and multiple types of legal claims in
which unions may assist employees in bringing litigation.127)

Most importantly, treating labor law and employment law as separate categories
has a negative impact on both collective and individual employee rights. Viewing
employment discrimination law primarily in terms of protecting individual
employee rights de-emphasizes the collective aspects of prohibiting discrimination
on the basis of membership in a protected group. Recent Supreme Court cases
signal that it may become even more difficult for plaintiffs to bring group-based
discrimination claims under both theories of disparate treatment and disparate
impact. Although there has been an increase in class action claims since the
1990s, the Supreme Court’s Wal-Mart decision in August 2011 creates significant
hurdles for plaintiffs seeking to bring large class action cases challenging
system-wide discriminatory employment practices. One of those hurdles is the
Court’s finding that the Wal-Mart plaintiffs did not adequately show the
commonality among the proposed class of current and former female Wal-Mart
employees. This finding emphasizes the individualized nature of discrimination
rather than the collective aspects of the employer’s hiring and promotion practices.

The Supreme Court’s recent decision in Ricci reveals the current Supreme
Court’s suspicion that group-based disparate impact claims may threaten individual
rights of majority groups. The Court concluded that white male plaintiffs were
unduly harmed by the employer’s decision to eliminate a test with
disproportionately negative effects on minorities. Thus, Ricci creates a sort of
“reverse discrimination” theory for majority group members who have historically
benefited from discriminatory employment practices. The Ricci case constrains
employers who might otherwise take pro-active measures to discard tests or other
practices that have a disparate impact on protected groups. Similarly, the Supreme

Court has limited the potential of affirmative action plans to promote substantive

127) Id.
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equality as pro-active measures to hire and promote women and minorities into
occupations where they are under-represented. The Court has held that Title VII
only permits employers to voluntarily adopt temporary affirmative action plans that
use sex, race, or national origin as a positive factor to correct a severe
under-representation of women and minorities. Further, the plan must not “unduly
trammel” the rights of white men by excluding them from consideration for the
jobs in question.128)

The view of employment discrimination law as primarily focused on individual
rights misses the powerful potential of integrating workplace law as a whole.
Linking labor and employment law would create a vision of employees using
collective action to support both collective and individual rights. From this
perspective, collective rights under the NLRA provide the foundation for protecting
individuals by spreading gains to all members of the group. Historically, the labor
movement has actively supported the passage of employment-related legislation to
benefit all workers. Workers can then use their collective power to build on this
statutory floor through collective bargaining in unionized workplaces. This includes
collective bargaining agreements that strengthen employees’ protection from sex,
race, and national origin discrimination and that provide for affirmative action to
diversify the workforce. Collective bargaining also supports employees’ ability to
express their individuality, as unionization substitutes mutual protection for
individual favoritism. With a wunion, employees need mnot suppress their
individuality to curry favor with management. Instead, protections such as just
cause and objective criteria such as seniority set workplace standards.129)

The failure to integrate labor and employment law is especially harmful in the

128) United Steelworkers of America, AFL-CIO-CLC v. Weber, 443 U.S. 193 (1979),
Johnson v. Transportation Agency, Santa Clara County, Cal., 480 U.S. 616 (1987).

129) See Fischl, supra note 125, at 169 (describing the “false opposition between the
struggle for workplace democracy and the struggle for racial, gender, and other forms of
justice in the workplace and beyond.”)
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current context of low unionization in the US and the continued problems of
weak enforcement of the NLRA. Without a strong NLRA that effectively protects
workers’ rights to unionize and collectively bargain, women and minorities may
see employment discrimination laws as alternatives to collective action and as
substitutes for unions.!30) The Wal-Mart class action is an attempt by women to
make system-wide change through Title VII litigation. Even after the devastating
effects of the recent Supreme Court decision invalidating the broad class of
plaintiffs, it is possible that smaller class action cases can still be filed. But much
of the gender-based inequality raised by the plaintiffs, particularly regarding wage
discrimination, might be better addressed through unionization and collective
bargaining. In fact, one commentator has labeled the class action as women’s way
of having a collective voice that they have been unable to achieve through
unionizing.13D) It is certainly true that given the vehement anti-union stance of
Wal-Mart and a weak NLRA, unionization will be a long, uphill battle.

The inequalities and discrimination experienced by migrant workers also reveal
the importance of linking labor and employment discrimination law. Employment
discrimination law will not be sufficient to address the deep problems of migrant
workers’ poverty, occupational segregation into low-wage work, poor and
dangerous working conditions, and discrimination on the basis of race, national
origin, and sex. Collective action through unionization provides the means for
bringing migrant workers together with the rest of the labor movement to
negotiate for higher wages, benefits, and safe working conditions. Through
unionization, migrant workers can also collectively bargain for provisions

protecting them against discrimination on the basis of their migrant worker status,

130) See Fischl, supra note 125, at 201 (describing the “the displacement of collective
bargaining by discrimination litigation as the dominant model of dispute resolution in
the American workplace:--.”).

131) See Anna M. Archer, “Shopping for a Collective Voice When Unionization is
Unattainable: 1.6 Million Women Speak Up in Dukes v. Wal-Mart Stores, Inc.,” 42
Houston Law Review 837, 841,863 (2005).



Labor and Employment Law in the United States / Risa L. Lieberwitz 35

which intersects with sex, race, and national origin discrimination. The AFL-CIO
has adopted an agenda to promote progressive immigration policy that strengthens
the rights of migrant workers, including protection for undocumented workers.132)
Union and worker advocacy for immigrant rights can be an important element to
integrate the fight against discrimination with the struggle to organize migrant
workers.133) Such integration is essential to building a social movement with
alliances between the AFL-CIO, workers centers, immigrant and migrant rights
organizations, and other human rights organizations. Here, too, both labor law and
employment discrimination law could provide the potential for supporting collective
and individual rights of migrant workers.

Unfortunately, though, the Supreme Court’s decision in Hoffman Plastic
suppresses the positive potential of both areas of law. As discussed earlier, the
NLRB and the courts will not award reinstatement or backpay for violations of
undocumented workers’ rights under the NLRA. Some courts have applied
Hoffman Plastic to limit remedies under employment discrimination statutes. As a
result, undocumented migrant workers will be afraid to assert their collective and
individual rights under the NLRA, Title VII and other employment legislation.
Documented migrant workers will also likely be afraid of being targeted for
additional scrutiny. To protect the rights of minorities who are also migrant
workers, multiple types of legislative reform are needed, covering a range of
progressive immigration policy, equal treatment for migrant workers under the
NLRA and Title VII, and more rigorous enforcement of collective and individual

rights under both of these federal workplace laws.

132) See, e.g., AFL-CIO & Change to Win, The Labor Movement’s Framework for
Comprehensive Immigration Reform (2009), available at,
http://www.afl.cio.org/issues/civilrights/immigration (discussed in, Kati L. Griffith &
Tamara L. Lee, Immigration Advocacy as Labor Advocacy (Unpublished Manuscript, on
file with author).

133) See, Kati L. Griffith & Tamara L. Lee, Immigration Advocacy as Labor Advocacy
(Unpublished Manuscript, on file with author).
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V. Conclusion

U.S. anti-discrimination law is a complex body of statutes, which becomes
increasingly vast and complicated with each legislative amendment and with
ongoing judicial interpretations. From the standpoint of “formal equality,” this
body of law has contributed to the goal of inclusion of women and minorities in
the workplace. As this paper has discussed, however, there is still much ground to
cover to achieve “substantive equality.” Title VII was achieved through activism
by the Civil Rights Movement. Similarly, new social legislation will be won by
social action and organizational alliances in the ongoing struggle for civil rights.
This paper has provided examples of these ongoing struggles, including the fight
to achieve equality and equity for migrant workers. Immigration law, labor law,
and employment discrimination law, as written by Congress and as interpreted by
the courts, do not provide even formal equality to migrant workers. Thus,
legislative reform is needed to establish equal and equitable treatment of migrant
workers under workplace law and immigration law. A strong social movement
made up of a wide range of organizational allies - including the labor movement
and immigrant rights movement - will be needed to achieve such legislation

establishing collective and individual rights.
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1) 42 U.S.C. § 2000e et seq., amended by Civil Rights Act of 1991, P.L. 102-166, 105
Stat. 1071.

2) 29 US.C. § 621 et seq.

3) 42 US.C. § 12101 et seq.

49 29 US.C. §§ 141 et seq.
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12) 29 U.S.C. § 621 et seq.

13) 42 U.S.C. § 12101 et seq.

14) Pub. L. 102-166, 105 Stat. 1071.

15) Employers are covered if they have more than 15 employees for Title VII, 42 U.S.C. §
2000e (b), and the ADA, 42 U.S.C. § 12111 (5), and more than 20 employees for the
ADEA, 29 U.S.C. § 630 (b).

16) See Arash Jahanian and Alan K. Tannenwald, Eighth Annual Review of Gender and
Sexuality Law: Employment Law Chapter: Sexuality and Transgender Issues In
Employment Law, 8 GEO. J. GENDER & L. 505, 515-17 (2007) (describing laws in
18 states and D.C., prohibiting sexual orientation discrimination).
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17) Circuit City Stores, Inc. v. Adams, 532 U.S. 105 (2001). In 14 Penn Plaza LLC v.
Pyett, 129 S.Ct. 1456 (2009), the Supreme Court held that a collective bargaining
agreement may explicitly require employees to arbitrate ADEA claims rather than
litigate them in court. This holding will almost certainly apply to clear and
unmistakable language in collective bargaining agreements requiring arbitration of other
statutory discrimination claims. However, unlike non-union employees, who may be
required to enter such arbitration agreements as a condition of employment, unions can
negotiate for a collective bargaining agreement that provides employees with the right to
arbitrate discrimination disputes without waiving their right to litigate such claims under
employment discrimination statutes.

18) EEOC, Job Bias Charges Rise 9% in 2007, EEOC Reports (Mar. 5, 2008), available at
http://www.eeoc.gov/press/3-5-08.html

19) 1d.

20) Id.
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21) Jefferies v. Harris Co. Community Action Ass'm, 615 F.2d 1025, 1032 (5th Cir. 1980).
See also, Hicks v. The Gates Rubber Co., 833 F.2d 1406 (10th Cir. 1991); Lam v.
University of Hawaii, 40 F.3d 1551 (9th Cir. 1994). But see, Degraffenreid v. General
Motors Assembly Division, 413 F.Supp. 142 (E.D. Missouri 1976) (court refuses to
allow intersectional sex/race claim). See Kimberlé Williams Crenshaw, Demarginalizing
the Intersection of Race and Sex: A Black Feminist Critique of Antidiscrimination
Doctrine, Feminist Theory, and Antiracist Politics, 1989 U. CHI. LEGAL FORUM139
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22) See, e.g., MARTHA ALBERTSON FINEMAN, THE AUTONOMY MYTH ch. 6, 8
(2003); Christine Littleton, Reconstructing Sexual Equality,75 CAL. L. REV. 1279
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REV.1161 (1995).

24) McDonnell Douglas v. Green, 411 U.S. 792, 802 (1973). Allegations of disparate
treatment in employment conditions - such as wage discrimination - would entail
evidence that the plaintiff was treated differently from other similarly situated
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[7E =3P ARRAMQo] gZHEtiy Bokth AREARY] A=A wWlol(affirmative
defense), - & AH=7} glojx ojxh] 2 PFS FHIYL ol FF - = &
Sl 7S Feke e ZARt on] Utk ¢4 AREAREIQ)e] W F AR}
7F A2 Wolo] AEd Afde wAEe Al ok BA W (cease and desist
order) B 319 HGAL HUEE AEIEF )29 vhd AFshA] Kahd, dae
ARSAERE o|&F xpH| o3t k(S BA, AEYE, B4 3
) BEFE RS S dok30 gyt add e AR R wEl Ade Frh $HY
1017 wRke] ARe suth dejEs 2ae & glom, 5009 14
9 s 23 4 }lHksD
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_1_|.4

25) 411 U.S. at 804-05. Proving pretext, however, does not prove unlawful intent as a
matter of law. The judge or jury could still permissibly conclude that the pretext was a
cover for some reason other than race, sex, national origin, or religion. St. Mary’s
Honor Center v. Hicks, 509 U.S. 502 (1993).

26) 490 U.S. 228, 235 (1989).

27) 42 U.S.C. § 2000e-2(m).

28) Desert Palace v. Costa, 539 U.S. 90 (2003).

29) 42 U.S.C. § 2000e-5(g)(2)(B).

300 42 U.S.C. § 1981a.

3D 1d.

=

=



oM.
®
-1
hu|
[
=2
>
=
A
o
ofN
iR
i,

H
Borg3) Hjgdd Skl 7PE %

wEbA o] dause 28 A W AeRE EdErP Y ARS A
o

<
Sk 53] 10019 WPY Sl BAFIE AFHE AARAL AP T
o

y
“BYFIP ARN] ZPD 5 Qe o] FAsh AR AV BEY AT

olf7} WHel B Aclele AREA Ee AYEAS AT, o= A8
7 Aols PRAoRE SN FUI2 IS PSS A Aut 97 o)

32) Anne Lawton, The Meritocracy Myth and the Illusion of Equal Employment
Opportunity, 85 MINNESOTA L. REV.587, 612-28, 661 (2000).

33) A right to a jury trial exists in disparate treatment cases. 42 U.S.C. § 1981a (c).

34) See, e.g., McGinest v. GTE Serv. Corp., 360 F.3d 1103 (9th Cir. 2004); Diamond v.
Colonial Life & Accident Ins. Co., 416 F.3d 310 (4th Cir. 2005); Griffith v. City of
Des Moines, 387 F.3d 733 (8th Cir. 2004); Rachid v. Jack in the Box, 376 F.2d 309
(5th Cir. 2004). See William R. Corbett, An Allegory of the Cave and the Desert
Palace, 41 HOUSTON L. REV.1549 (2005); Jeffrey A. Van Detta, “Le Roi est Mort;
Vive le Roi!”; An Essay on the Quiet Demise of McDonnell Douglas and the
Transformation of Every Title VII Case after Desert Palace, Inc. v. Costa into a
‘Mixed-Motives’ Case, 52 DRAKE LAW REVIEW71, 72 (2003).
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oM ool dd wile]d Tt Hdgh tH%O] Uepgt=tl, 19673 AR
FAH(ADEA)Ol T1AE =2l xpd ol sl A= AFHEQl siMs sk WS
2 345 W9 B ok o] Ak #Ee] Wg-e El%ﬂr 2t} ADEA &l A7)
© EE 2PHOS ARMIA dae 183 #A-ste] od AR PAE IS
o, Aol 1 xpHe] MAZR] Q) = “dio] A wjio] oo ARgAT}
ek JARARS SHA FdE AYE 3 1549
A A7 slollN BS99 vk Akdch dhud By Slolle o
Ve ARAF A9le) B T RV ofd diRwbelEis WHEY FAE 2PEANl
3 RIZE AYS YSs7Ir sk H7] wfito|th o] WEe B iR HelA W
A A7dTRE A, ADEASIeIA AREARPL 2Pl tigh S2Ate] 7
o whakeh wl, ARgAf AR JFA Sl M A= eF=Thal SFAth

E=ARl AE ARMIA HE FES wE T e F8 AP HEFA
(anti-retaliation)®l] 3+ ZAolth WA A7 oshd, AR8Al= TEAPF 2y
T &Fl FoFoes olE, E= ARSAY] 54 A9 Bie et
gHoz Q7] W AR A 0] AV|dthke olfE RESR= RS FA5)
I Aok3e) 18P FHAS] Bl ofehd, HEZXA ] #gh ARFSS 1993ddll=
AA A2 15% Ao 2006300 29.5%2 A F7FIIEED 2011300 18
HeHds7t AHEA] 457 REZXX] ARE Ha7E Az HaAo] Geivke

9% 4EAUS Ak @ sae

1o

ji

Ao ude nuzdvy cods wsss] 9E 245 39N
Burlington Northern & Santa Fe Railway Co. v. White $F239)0|X= AL8Ap7} A}
A HollA T2 AFA QoM Z2AENA HEZAE sl 22 FAH] 9l

35 129 S.Ct. 2343 (2009). Justice Thomas wrote the majority opinion, joined by Chief
Justice Roberts and Justices Scalia, Kennedy, and Alito. Justices Stevens, Souter,
Ginsburg, and Breyer dissented.

36) 42 U.S.C. § 2000e-3(a).

37) Lawrence E. Dube, Employee Retaliation Claims are on the Rise, But Rules are in
Flux, NYU Conference Told, 108 DAILY LAB. REP. B-1, Jun. 6, 2007.

38)  Supreme Court Upholds EEOC’s Retaliation Reach, http://www.eeoc.gov/
eeoc/newsroom/release/1-24-11.cfm

39) 548 U.S. 53 (2006).
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g 2R AEFA| FFol T Hol tE ZEARI BEXAE s WS
& *’F fitkal FAISIAT) o] ARollM= g o] ZEAP) A8H T Ao APEA
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o] HTE. T3k Kasten v. Saint-Gobain Performance Plastics Corporation ¥
Ao A AR Y-S e Z2A0 digh ARPHA FAHTZ 71 H(Fair Labor
Standards Act, FLSA)#)2] 3|4 7]5=& AAlsIth. Eol= =47} FLSAS} &
dE AR ARgAt] gt A5 AVIRAS W ARALY REZXXE Fike 118
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1k} 8- 7
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e deElEM, ARRAPLE od 54 X}JL%

S AZASE 5 Y}l o] Aol wiAl= T:H7H ﬂxé%ﬁ(stereotype)ﬂ]/ﬂ H]%%
Aolmz, 1 o] BAR A% ABARE ANl Aol el Apo] ok

40) 548 U.S. at 57, 62. Employer retaliatory actions are unlawful only if they are
“materially adverse,” meaning that “they could well dissuade a reasonable worker from
making or supporting a charge of discrimination.” Id. at 57.

41) 131 S. Ct. 863 (2011)

42) 131 S. Ct. 1325 (2011)

43) 29 U.S.C. Sec. 201 et seq.
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44) 42 U.S.C. § 2000e-2(e)(1).

45) UAW v. Johnson Controls, 499 U.S. 187, 216 (1991).

46) 1d. at 211. But see, Dothard v. Rawlinson, 433 U.S. 321 (1977) (upholding the state of
Alabama’s exclusion of all women from guard positions in state maximum security
prisons).

47) 42 U.S.C. § 2000e-6(a).

43) International Brotherhood of Teamsters v. United States, 431 U.S. 324 (1977).
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(commonality)’ 2715 Zr5=%)
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49) 1d. at 338-39.

50) Michael Selmi, Sex Discrimination in the Nineties, Seventies Style: Case Studies in the
Preservation of Male Workplace Norms, 9 EMPL. RTS & EMPLOY. POL’Y J. 1, 5
(2005).

51) For example, in the securities industry, Selmi describes the situation: “As of 1996 when
many of the cases were filed, approximately 15 percent of the more than 100,000
brokers nationwide were women, and women held fewer than 10 percent of the senior
management positions. By 2003, the figures were nearly the same.” Id. at 6.

52) Dukes v. Wal-Mart Stores, Inc., 222 F.R.D. 137 (N.D. Cal. 2004), aff’d, 2007 U.S.
App. LEXIS 28558 (9th Cir. 2007) (certifying the class for “all women employed at
any Wal-Mart domestic retail store at any time since December 26, 1998, who have
“been or may be subjected to Wal-Mart’s challenged pay and management track
promotions policies and practices).

53) Chau, Something Old, Something New, Something Borrowed, Something Blue and a
Silver Sixpence for her Shoe: Dukes v. Wal-Mart & Sex Discrimination Class Actions,
12 CARDOZO J. LAW AND GENDER969, 987, n. 108 (2006).

54) 1d. at 986.

55) Wal-Mart Stores, Inc., v. Dukes, 131 S.Ct. 2541, 180 L.Ed.2d 374 (2011).
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56) 180 L.Ed.2d at 392.

57) Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971).
58) 42 U.S.C. § 2000e-2(c).

59) Griggs, 401 U.S.at 432.
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979 9L 2ol VAR BOWAE AFEA] A BT 32N F e
tiete] EAgtE RS SHFOEA ANEs & 4 9lthed) Raytheon Company
v. Hernandez #8032 FofARPEFAIR(ADA) SfollM ApErhp-of 2pEES} o]
RFE AT T dte S AgRIgE #Eolth 20051 o]Helvt siE i
AL ApEEH o] APAPIFTAE(ADEA) = kA Al U=
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2kl 3}tres) 2 \d F Meacham v. Knolls Atomic Power Laboratory $H266)0] 4]
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60) See Linda Hamilton Krieger and Susan T. Fiske, “Behavioral Realism in Employment
Discrimination,” 94 California Law Review 997, 1038 (2006).

61) SeeMACK A. PLAYER, FEDERAL LAW OF EMPLOYMENT DISCRIMINATION IN
A NUTSHELL, FOURTH EDITION 110-18(2004); EEOC Guidelines, 29 CFR 1607.3D.

62) Albemarle Paper Co. v. Moody, 422 U.S. 405, 425 (1975).

63) 540 U.S. 44, 124 S.Ct. 513 (2003).

64) Smith v. City of Jackson, 544 U.S. 228 (2005).

65 29 U.S.C. § 623.

66) 554 U.S. 84 (2008).
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67) 29 U.S.C. § 623(f).

68) 42 U.S.C. § 2000e-2(h).

69) Selmi®] 1983-2002'd Ate]e] AMPHY AHEIE AFzAbel oJshd, vt f‘% AelA &
23 BFe 192%, shaAA saF %%L 25 1%}l 52 deth. Aol 3
FE = HA 182PE FA AR YIFAES 35% HE]th Michael Selmi, Was the
Disparate Impact Theory a Mistake? 53 UCLA L. REV.701, 735-39 (2006).

70) See e.g., Dothard v. Rawlinson,433 U.S. 321, 328-32 (1977) (minimum height and
weight requirements for state prison guard positions had a disproportionately negative
impact on women. The requirements were neither job related nor a business necessity to

=

determine applicants’ strength, which could be measured directly.)

71) See, Berkman v. City of New York, 536 F.Supp. 177 (E.D.N.Y. 1982); Berkman v.
City of New York, 705 F.2d 584 (2d Cir. 1982) (women plaintiffs won a class action
suit against New York City, challenging the physical exam for entry level firefighter
positions. In a second disparate impact claim challenging the new firefighter physical
exam, the federal appellate court deferred to the city’s evidence that the test had been
validated to meet a business need.)
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72) See Selmi, supra note 69, at 704-05, n.12, 750 (discussing the broad range of issues
proposed for disparate impact analysis); Risa L. Lieberwitz, It’s All in the Numbers:
The Toll Discrimination Takes,” in TELLING STORIES OUT OF COURT:
NARRATIVES ABOUT WOMEN AND WORKPLACE DISCRIMINATION (Ruth
O’Brien, ed.) (2008).

73) See Mary Joe Frug, Securing Job Equality for Women: Labor Market Hostility to
Working Mothers, 59 BOSTON U. L. REV. 55 (1979).

74) 29 U.S.C. §§ 2601-2654.

75) EEOC, Enforcement Guidance: Unlawful Disparate Treatment of Workers with
Caregiving Responsibilities (2007), at, http://www.eeoc.gov/policy/docs/ caregiving.html

76) Id.

77) 1d. at 36

78) 129 S.Ct. 2658 (2009).

79) 1d. Justice Kennedy wrote the majority opinion, joined by Chief Justice Roberts and
Justices Scalia, Thomas, and Alito. Justices Stevens, Souter, Ginsburg, and Breyer
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of PF3NOEE NLRA ARZE 11829 “7=7d) sigdsitia Htrksh) o] ARHS
dissented.

80) 29 U.S.C. § 152(12).
81) NLRB v. Health Care & Retirement Corp. of America, 511 U.S. 571 (1994); NLRB v.
Kentucky River Community Care, Inc., 532 U.S. 706 (2001).
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82) 2007'd] RIZA das We AEL HA FATEAY 21.8%, APTEZALS] 31.4%, &
olo] 34%, 3|23y e] 41.8%9] @3t} LAWRENCE MISHEL, JARED BERNSTEIN,
AND HEIDI SHIERHOLZ, THE STATE OF WORKING AMERICA 2008/2009, 6-7
(2009).

83)  Although 61% of minimum wage workers are white, minorities are still
disproportionately represented in minimum wage workers. 59 % of minimum wage
workers are women; 46% of all minimum wage workers are employed in retail and
hospitality industries, compared to 21% of all workers. Id.at 9, 329.

84) Id. at 7-9.

85) Id. at 12-13.
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86) Laurence Mishel and Matthew Walters, “How Unions Help All Workers,” Economic
Policy Institute Briefing Paper #143 (August 26, 2003), available at,
http://www.epi.org/publications/entry/briefingpapers _bp143/

87) Lawrence Mishel, Jared Bernstein, and Sylvia Allegretto, THE STATE OF WORKING
AMERICA 2006/2007, p.7, available at http://www.
stateofworkingamerica.org/swa06-00-toc-exec-intro.pdf

88) 29 U.S.C. Sec. 152(3).

89) See, Kati L. Griffith, U.S. Migrant Worker Law : The Interstices of Immigration Law
and Labor and Employment Law, 31COMP. LAB. L. & POL’Y J. 125, 142 (2009);
Terri Nilliasca, Some Women's Work: Domestic Work, Class, Race, Heteropatriarchy,
and the Limits of Legal Reform, 16 Mich. J. Race & L. 377 (2011).

90) The Haves and the Have-Nots : How American Labor Rights Denies a Quarter of the
Workforce Collective Bargaining Rights, pp. 6-7 American Rights At Work Report
(Nov. 2008), available at, http://www.
americanrightsatwork.org/dmdocuments/ARAWReports/havesandhavenots_nlracoverage.pdf
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FolMe vl= HEZ “VMEeEA BEl8%(Domestic Workers” Bill of Rights)”©]
A= o4 7IAR=EAREC] & QUHH(New York State Human Rights Law) 3}
MM du H ZEA] W HH HoE WS F USRS S, AT Ee

AR Il TP EARIAIE 553 cause of actions AYRIEE 3FRTLY)
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7 0 ER A AUZNE REUES stv 588 Fad ldE s,
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91) See, Griffith, supra note 89, at 146; Matthew Webster, “Jobs Americans Won’t Do”:
Our Farming Heritage, Hazardous Harvests, and a Legislative Fix, 29 LAW & INEQ.
249, 258-59 (2011)

92) 29 U.S.C. Sec. 213(a)(15).

93) 551 U.S. _, 127 S.Ct. 2339 (2007).

94) See, “After Years of Organizing, Domestic Workers Win Bill of Rights Law in New
York,” Democracy Now, available at, http://www.
democracynow.org/2010/9/2/after years of organizing domestic workers

95) Domestic Workers’ Bill of Rights, New York State Department of Labor, at
http://www .labor.ny.gov/sites/legal/laws/domestic-workers-bill-of-rights. page See also,
Nilliasca, supra note 89, at 397-405.
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96) See, Melissa A. Childs, The Changing Face of Unions: What Women Want From
Employers, 12 DEPAUL BUS. L. J. 381, n.124 (2000)

97) See, Griffith, supra note 89, at 146-47.

98) See, Walpole-Hofmeister, Elizabeth, “Court Finds Chicken Catchers Are Employees
Covered by FLSA for Overtime,” 41 Daily Labor Report A-5 (Mar. 1, 2000); see also,
cases from other industries, discussed in Renate M. de Haas, Business Law: Employee
Benefits: Vizcaino v. Microsoft, 13 BERKLEY TECH. L. J. 483, 490-93 (1998).

99) Walpole-Hofmeister, Elizabeth, “FLSA: Perdue Farms Settles Overtime Suit, Will Pay
Chicken Catchers $1.7 Million,” 92 Daily Labor Report A-1 (May 11, 2001).

100) Childs, supra note 96, at 414-415.

101) Griffith, supra note 89, at 132, citing, Robert Knox, Braintree Ruckus Points Up
Larger Issue: Union Protests Labor Practice, BOSTON GLOBE, Dec. 7, 2006, at 4.
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102) Griffith, supra note 89, at 134-35.

103) Id. at 135.

104) 1d. at 131.

105) Id.

106) Id. at 131-132.

107) See, Espinoza v. Farah Manufacturing Co., 414 U.S. 86 (1973).
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NLRAS] RZo)dolgjar #AIgH v} ¢lO1}114) Hoffman Plastic Compounds v.
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108) See, Rachel K. Alexander, Bridging the Title VII Gap: Protecting All Workers from
“Work Authorization”Discrimination, 10 RRGC 199, 204-07 (2010).

109) See, Griffith, supra note 89, at 126 (citing multiple studies and reports of abusive
working conditions of migrant workers).

110) Pub. L. No. 99-603, 100 Stat. 3359 (codified as amended in scattered sections of 8
U.S.C.).

111) Keith Cunningham-Parmeter, Redefining the Rights of Undocumented Workers, 58 AM.
U.L.REV. 1361, 1375 (2009).

112)  Griffith, supra note 89, at 125; Hiroshi Motomura, What is “Comprehensive
Immigration Reform™? Taking the Long View, 63 ARK. L. REV. 225, 226 (2010).

113) Griffith, supra note 89, at 125.

114) Sure-Tan, Inc. v. NLRB, 467 U.S. 883 (1984).

115) 535 U.S. 137 (2002).
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116) 1d. at 141
17) 1d. at 156
118) Mezonos Maven Bakery, Inc., 357 NLRB 47 (2011).
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119) See, Rivera v. NIBCO, Inc., 364 F.3d 1057, 1069 (9th Cir. 2004) (“[T]he overriding
national policy against discrimination would seem likely to outweigh any bar against the
payment of back wages to unlawful immigrants in Title VII cases. Thus, we seriously
doubt that Hoffman applies in such actions.”) See also, Cunningham-Parmeter, supra
note 111, at 1370; Griffith, supra note 89, atl47; Michael J. Wishnie, Emerging Issues
for Undocumented Workers, 6 U. Pa. J. Lab. & Emp. L. 497, 509-12 (2004).

120) Griffith, supra note 89, at 147.

121) 563 U.S. at _, 131 S.Ct. 1968 (2011).

122) See, Id. at 1977-78. See also, Julie Myers Wood, Supreme Court Affirms a State
Immigration Law - What It Means, 2011 Emerging Issues 5686, LexisNexis Emerging
Issues Analysis (June 2011).

123) 641 F.3d 339 (9th Cir. 2011).
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124) See, Kim Severson, Parts of Georgia Immigration Law Blocked, NY TIMES A-17
(Jun. 28, 2011)

125) Richard Michael Fischl, Rethinking the Tripartite Division of American Work Law, 28
BERKELEY J. EMP. & LAB. L. 163, 165-170 (2007).
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126) 1d. at 178.
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128) United Steelworkers of America, AFL-CIO-CLC v. Weber, 443 U.S. 193 (1979),
Johnson v. Transportation Agency, Santa Clara County, Cal., 480 U.S. 616 (1987).

129) See Fischl, supra note 125, at 169 (describing the “false opposition between the
struggle for workplace democracy and the struggle for racial, gender, and other forms of
justice in the workplace and beyond.”)
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130) See Fischl, supra note 125, at 201 (describing the “the displacement of collective
bargaining by discrimination litigation as the dominant model of dispute resolution in
the American workplace:--.”).

I31) See Anna M. Archer, “Shopping for a Collective Voice When Unionization is
Unattainable: 1.6 Million Women Speak Up in Dukes v. Wal-Mart Stores, Inc.,” 42
Houston Law Review 837, 841,863 (2005).

132) See, e.g., AFL-CIO & Change to Win, The Labor Movement’s Framework for
Comprehensive Immigration Reform (2009), available at,
http://www.afl.cio.org/issues/civilrights/immigration (discussed in, Kati L. Griffith &
Tamara L. Lee, Immigration Advocacy as Labor Advocacy (Unpublished Manuscript, on
file with author).
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133) See, Kati L. Griffith & Tamara L. Lee, Immigration Advocacy as Labor Advocacy
(Unpublished Manuscript, on file with author).
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662] | [33.8] | (60.4) @3.4) @26 | (1500 | (109 | @6 | (118 | (12
09 | 10725 | 5754 3,507 2815 1,426 883 637 165 622 99
6511 | 349 | (609 (48.9) 348) | (53 | Ly | @9 | (08 | (7
A5 FEE=FATY, 2010 KLI =557
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T8H ZEAE 64,767HC0 2 AA] ZE2AF| WEiME 31%E 2R3 JEHEE

HIAFE T AEEAA Z2Ae] o) ulgo] A than, 24(177.2%) 3
2

wioll 7W7ke- WIgTrA Qld A Hola ok

4T WS AR GACRRSD S 224 A%

A T AR | 2R [ 94 | 98 | I | ARIEEE | 8 | olF | BiRTARA
SkIE 117,981 | 91,248 18 0 134 | 18,098 | 874 70 19,194
AFEAE | 23 0.0% [ 00% | 0.1% | 19.8% | 1.0% | 0.1% 21.0%
AFSeTiH] 0.0% | 0.0% | 0.1% | 153% | 0.7% | 0.1% 16.3%
A=A A5 29,032 | 23,853 573 107 65 9,845 789 349 11,728
b | ESSI 24% | 04% | 03% | 413% | 3.3% | 1.5% 49.2%
R IPAESE==0 20% | 04% | 02% | 33.9% | 27% | 12% 40.4%
Y 16,666 | 15,442 12 0 0 27,958 | 185 | 1,378 29,533
24 | 23 0.1% | 0.0% | 0.0% | 181.1% | 1.2% | 8.9% 191.3%
AFSETH] 0.1% | 0.0% | 0.0% | 167.8% | 1.1% | 8.3% 177.2%
SHEd 11,542 7,418 21 31 31 4,475 222 79 4,859
27 | 230 03% | 0.4% | 04% | 603% | 3.0% | 1.1% 65.5%
AR 02% | 03% | 03% | 38.8% | 1.9% | 0.7% 42.1%
Skt 21,081 | 11,860 312 24 40 3,961 291 14 4,642
1A | =] 26% | 02% | 03% | 334% | 25% | 0.1% 39.1%
ASeTH] 15% | 0.1% | 02% | 18.8% | 1.4% | 0.1% 22.0%
Q1A 6,670 3,887 154 0 240 390 101 41 926
AR | 2] 40% | 0.0% | 62% | 10.0% | 2.6% | 1.1% 23.8%
ARt 23% | 0.0% | 3.6% 5.8% 1.5% | 0.6% 13.9%
AYE [ 202,972 | 153,708 | 1,090 | 162 | 510 | 64,738 | 2,463 | 1,931 70,895
Al Z3HoiH] 0.7% | 0.1% | 03% | 42.1% | 1.6% | 1.3% 46.1%
AR 05% | 0.1% | 03% | 31.9% | 12% | 1.0% 34.9%

A5 FEEZ - HIATHAIE(2007).
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712 =) A= pxes A=y B
=] = B o © o)1, (e} 1= [SRSY s} (RN k=2 QI =AY}
TE e | gz | Y s | 9 | ans | gas |9HF] T

31 | 3,225 | 774,000 | 789,589 | 1,231,074 | 476,600 | 1,707,674 | 363,196 | 2,070,870 | 144,200 | 2,215,070

79% | 79% 73% 73% 55% 67% 63% 66% 66% 66%

~FEAMACIAW e BXAE H8de=ae) %, 88 715 -

A3 AF 8 A | H1E BT E

BAZEF7} 945 40.4 62.5
WA e 75.5 25.1 11.1
ki 78.7 28.0 63.8
3171871 14.4 3.5 -

slA Frda 21.8 5.0 -

HEA]H1L 43.0 33 -

wEH] 823 279 235
214 91.0 56.0 76.8
AR EA7 & 16.9 4.6 9.1
FHxE U= 28.7 1.1 -

Zh gAa A 352 42 2.3
B2l sz A 17.2 33 23
g 7 A4 14.5 6.4 23

* 28 T TALE] AT 4(2007)
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